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therefore cannot be dismissed short of sum-
mary judgment or trial

REVERSED and REMANDED.
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Commercial fishermen and commercial
fishing associations brought action against
Secretaries of Interior and Commerce alleg-
ing improper reduction of Klamath chinook
ocean harvest rate for one fishing season. In
separate orders, the United States Distriet
Court for the Northern District of California,
Thelton E. Henderson, Chief Judge, 837
F.Supp. 1034, and 861 F.Supp. 914, granted
partial summary judgment in favor of Secre-
taries and dismissed remaining claims.
Fishermen appealed. The Court of Appeals,
Pregerson, Circuit Judge, held that: (1) fed-

erally reserved fishing rights vested in Hoo-
pa Valley and Yurok Tribes by executive
orders and by 1988 Hoopa-Yurok Settlement
Act constituted “other applicable law” within
meaning of Magnuson Fishery Conservation
and Management Act; (2) protection of up-
stream tribal fishing rights depended on
coordinating regulation of ocean and river
fishing; and (3) issuance of emergency regu-
lations reducing ocean harvest limits of Kla-
math chinook were not arbitrary, capricious,
or an abuse of discretion.

Affirmed.

1. Federal Courts &776

Court of Appeals reviews district court’s
grant of suramary judgment de novo.

2. Federal Courts €&=776

Court of Appeals reviews district court’s
interpretations of statutes and regulations de
novo.

3. Fish &=12

With respect to action taken by Secre-
tary of Commerce under Magnuson Act,
Court of Appeals has limited judicial review
and may only invalidate the challenged action
if it is arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance
with law. 5 U.S.C.A. § 7T06(2)(A); Magnuson
Fishery Conservation and Management Act,
§ 305(b), as amended, 16 U.S.C.A. § 1855(b).

4. Indians &4

Court of Appeals must assume that De-
partment of Interior has been given reason-
able power to discharge effectively its broad
responsibilities in area of Indian affairs and,
thus, although it reviews questions of statuto-
ry interpretation de novo, in reviewing secre-
tary’s actions, Court of Appeals gives sub-
stantial deference to Secretary’s interpreta-
tion of applicable statutes and executive ac-
tions that give rise to tribal rights.

5. Federal Courts ¢*776

Statutory interpretation and standing is-
sues raised under claim of River Basin Fish-
ery Resources Restoration Act and Trinity
Basin Act are reviewed de novo. Klamath
River Basin Fishery Resources Restoration
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Act, § 1, 16 US.C.A. § 460ss; Act, October
24, 1984, § 1 et seq., 98 Stat. 2721.

6. Indians ¢=3(3), 12

Rule of construction applicable to execu-
tive orders creating Indian reservations is
same as that governing interpretation of In-
dian treaties; executive orders, no less than
treaties, must be interpreted as the Indians
would have understood them and any doubt-
ful expressions in them should be resolved in
Indians’ favor.

7. Indians ¢=12

In interpreting statutes that terminate
or alter Indian reservations, Court of Ap-
peals construes ambiguities in favor of Indi-
ans, and rights arising from these statutes
must be interpreted liberally, in favor of
Indians.

8. Indians &=32.10(1)

Indian fishing rights that exist under
federal law may constitute “other applicable
law” for purpose of section of Magnuson Act
permitting Secretary of Commerce to issue
emergency regulations to achieve consistency
with national standards set forth in Act and
“any other applicable law.” Magnuson Fish-
ery Conservation and Management Act,
§§ 303(2)(1)(C), 304(a)(1)(B), as amended, 16
US.C.A. §§ 1853(a)(1)(C), 1854(2)(1)(B).

See publication Words and Phrases
for other judicial constructions and def-
initions.

9. Indians &5

When it comes to protecting tribal rights
against nonfederal interests, it makes no dif-
ference whether those rights derived from
treaty, statute or executive order, unless
Congress has provided otherwise.

10. Indians €=3(3)

Difference in form between treaties and
seemingly more mundane instruments of law,
such as statutes, executive orders, and feder-
al regulations, should not substantially alter
judicial methodology in federal Indian law
decisions where such nontreaty enactments
embody agreements with tribes that would
have been handled by treaty prior to 1871,
when Congress suspended process of treaty
negotiations and delegated power to Presi-
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dent to create specified numbers of Indian
reservations. 25 US.C.A. § T1.

11. Indians €=32.10(1)

As authorized by Congress, 1876 and
1891 executive orders creating and extending
Hoopa Valley Reservation for “Indian pur-
poses” along main course of Klamath River
necessarily included Hoopa Valley and Yurok
Tribes’ traditional salmon fishing as one of
those purposes.

See publication Words and Phrases
for other judicial constructions and def-
initions.

12. Indians &=32.6

In general, hunting and fishing rights
arise by implication when reservation is set
aside for Indian purposes.

13. Indians €=32.10(3)

Hoopa-Yurok Settlement Act of 1988,
partitioning extended Hoopa Valley Reserva-
tion into Yurok Reservation and Hoopa Val-
ley Reservation, did not divest Hoopa Valley
and Yurok Tribes of their federally reserved
fishing rights, even though Act did not ex-
plicitly set aside fishing rights. Hoopa-Yu-
rok Settlement Act, § 1, 25 U.S.C.A. § 1300i.

14. Indians €=12

Barring explicit congressional instrue-
tions to contrary, Court of Appeals must
construe any ambiguities in 1876 and 1891
executive orders creating and extending Hoo-
pa Valley Reservation and 1988 Hoopa-Yurok
Settlement Act, partitioning extended reser-
vation, in favor of Hoopa Valley and Yurok
Tribes. Hoopa-Yurok Settlement Act, §§ 1-
14, 25 U.S.C.A. §§ 1300i to 1300i-11.

15. Indians €&=4, 32.10(1)

Trust responsibility over Indian tribe’s
rights, including fishing rights, extends not
just to Interior Department but attaches to
federal government as a whole, and, in par-
ticular, includes trust obligation to protect
Yurok and Hoopa Valley Tribes’ rights to
harvest Klamath chinook salmon.

16. Indians €=32.10(1)

Secretary of Commerce did not act arbi-
trarily or capriciously when he reformulated
fishing recommendations of Pacific Fishery
Management Council by issuing emergency
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regulations reducing ocean harvest limits of
Klamath chinook, pursuant to Magnuson Act
provision for such regulations in order to
conserve salmon runs and protect against
violations of “other applicable law,” which
included federally reserved fishing rights of
Hoopa Valley and Yurok Tribes under 1988
Hoopa-Yurok Settlement Act; Secretary was
trustee of tribal interests as well as adminis-
trator of Magnuson Act and protection of
upstream tribal fishing rights depended on
coordirating regulation of ocean and river
fishing. Magnuson Fishery Conservation
and Management Act, §3 2 et seq., 304,
305(b), as amended, 16 U.S.C.A. §§ 1801 et
seq., 1854, 1855(b); Hoopa-Yurok Settlement
Act, §§ 1-14, 25 U.S.C.A. §§ 1300i to 1300i-
11.
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for plaintiffs-appellants.
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Appeal from the United States District
Court “or the Northern District of California.

Before: SKOPIL, PREGERSON, and
FERNANDEZ, Circuit Judges.

PRE GERSON, Circuit Judge:

Pietro Parravano, other commercial fisher-
men, and commercial fishing associations
(collectively “Parravano”) appeal the district
court’s order granting partial summary judg-

1. In district court, Parravano also charged that
the actions of Secretaries Brown and Babbitt
violated the Civil Rights Act, 42 U.S.C. § 1981,
the Freedom of Information Act (“FOIA”), 5
U.S.C. § 552b, and the United States Constitu-

ment in favor of defendants Interior Secre-
tary Babbitt and Commerce Secretary
Brown and dismissing the remainder of Par-
ravano’s claims.

In United States District Court, Parravano
alleged that Secretary Brown violated the
Magnuson Fishery Conservation and Man-
agement Act (“Magnuson Act”), 16 U.S.C.
§ 1801 et seq., when he issued an emergency
regulation that reduced the ocean harvest
rate of Klamath River chinook for the fall
1998 season. The district court determined
that executive orders issued in 1876 and 1891
and the 1988 Hoopa-Yurok Settlement Act,
25 U.S.C. § 1300i et seq., vested the Hoopa
Valley and Yurok Tribes (the “Tribes”) with
federally reserved fishing rights. The dis-
trict court found that these fishing rights
constituted “any other applicable law,” 16
U.S.C. § 1854(a)(1)(B), which the Secretary
of Commerce could take into consideration
when reviewing fishery management policies
under the Magnuson Act. For this reason,
the district court concluded that Secretary
Brown did not violate the Magnuson Act
when he issued emergency regulations for
the fall 1993 ocean harvest.

Parravano also charged that Secretary
Babbitt failed to comply with the Klamath
River Basin Fishery Resources Restoration
Act (“Klamath Act”), 16 U.S.C. § 460ss, and
the Trinity Basin Act (“Trinity Act”), Pub.L.
No. 98-541, by failing to enforce limitations
on Indian fishing in the Klamath River. The
distriet court dismissed the claims against
Secretary Babbitt, concluding that there was
no basis for judicial review under the Admin-
istrative Procedure Act, 5 U.S.C. § 551 et
seq., and that Parravano did not have stand-
ing because there was neither an explicit nor
an implicit private right of action under the
Klamath and Trinity Acts.! Parravano now
appeals.

We have jurisdiction under 28 U.S.C.
§ 1291. We affirm for the same reasons
stated by the district court in its orders
published at 837 F.Supp. 1034 (N.D.Cal.1993)

tion. The district court held that this action did
not present any due process or equal protection
violations. See Parravano v. Babbitt, 861 F.Supp.
914, 926-931 (N.D.Cal.1994). Parravano does
not appeal these holdings.
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and 861 F.Supp. 914 (N.D.Cal.1994). Ac-
cordingly, we adopt those portions of the
district court orders relating to the issues
raised by Parravano on appeal. We write
only to emphasize that Indian fishing rights,
whether they arise from treaty, statute, or
executive order, are to be treated the same
under the Magnuson Act.

BACKGROUND

We incorporate by reference the factual
background to this case as set forth by the
district court at 837 F.Supp. at 1038-39 and
861 F.Supp. at 917. We discuss only those
facts relevant to the issues raised on appeal.

I

The Klamath River fall chinook salmon is
an anadromous fish that takes its name from
the Klamath River where it spawns. By
their very nature, anadromous fish live tran-
sient lives. They hatch in the upper tribu-
taries of rivers such as the Klamath and
migrate down to the Pacific Ocean where
they spend much of their adulthood. At the
age of three or four years, they instinctively
return to the tributaries of their natal river
where they spawn and then die. For genera-
tions, the Hoopa Valley and Yurok Indian
tribes have depended on the Klamath chi-
nook salmon for their nourishment and eco-
nomic livelihood. See Arnett v. 5 Gill Nets,
48 Cal.App.3d 454, 121 Cal.Rptr. 906, 907-
909 (1975); cert. denied, 425 U.S. 907, 96
S.Ct. 1500, 47 L.Ed.2d 757 (1976); Memoran-
dum from John D. Leshy, Solicitor of the
Department of the Interior to the Secretary
of the Interior 8 (Oct. 4, 1993) (“Interior
Solicitor’s Opinion”). In the past, we have
observed that the Tribes’ salmon fishery was
“not much less necessary to [their existence]
than the atmosphere they breathed.” Blake
v. Arnett, 663 F.2d 906, 909 (9th Cir.1981)
(internal quotations omitted).

In 1876, President Grant issued an execu-
tive order formally establishing a reservation
for the Tribes “to be set apart for Indian
purposes, as one of the Indian reservations
authorized to be set apart, in California, by
Act of Congress approved April 8, 1864.”
1.C. Kappler, Indian Affairs: Laws and
Treaties 815 (1904). In the years following
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the 1876 executive order, non-Indians en-
croached upon the Indian fisheries along the
Klamath River, challenging the Indians’ fish-
ing rights. Interior Solicitor’s Opinion, at 6.
To resolve this problem, in 1891 President
Harrison issued another executive order un-
der the authority of the 1864 Act. See Don-
nelly v. United States, 228 U.S. 243, 2568-59,
33 S.Ct. 449, 453-54, 57 L.Ed. 820 (1913),
modified on other grounds, 228 U.S. 708, 33
S.Ct. 1024, 57 L.Ed. 1085 (1913). The 1891
order extended the Hoopa Valley Reserva-
tion to include the old Klamath Reservation
and the strip of land connecting the two
reservations. See Mattz v. Arnett, 412 U.S.
481, 493-94, 93 S.Ct. 2245, 225253, 37
LEd2d 92 & app. (1973). Together, the
1876 and 1891 executive orders created the
extended Hoopa Valley Reservation, which
ran along both sides of the Klamath River,
from the mouth of the Trinity River down to
the Pacific Ocean. See id.

In 1988, Congress enacted the Hoopa-Yu-
rok Settlement Act to divide the extended
Hoopa Valley Reservation into the Yurok
Reservation and Hoopa Valley Reservation.
25 US.C. § 1300i. One of the concerns of
Congress at the time of the 1988 partitioning
was to protect the Tribes’ fisheries. See
Partitioning Certain Reservation Lands Be-
tween the Hoopa Valley Tribe and the Yurok
Indians, to Clarify the Use of Tribal Timber
Proceeds, and For Other Purposes, S.Rep.
No. 564, at 14-15; H.R.Rep. No. 938, Pt. 1,
at 20.

II

Congress enacted the Magnuson Act, 16
U.S.C. § 1801, to conserve ocean fishing re-
sources and to protect these resources from
foreign fishing. The Magnuson Act delegat-
ed to the Secretary of Commerce the author-
ity to set harvest levels in ocean fisheries
located between three and two hundred nau-
tical miles offshore, 16 U.S.C. § 1851. The
Magnuson Act also established regional Fish-
ery Management Councils, which are
charged with recommending to the Secretary
of Commerce ocean harvest limits and salm-
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on “escapement” levels.? 16 U.S.C. § 1852.
The Secretary of Commerce reviews the re-
gional councils’ recommendations for consis-
tency with the national standards set forth in
the Magnuson Act and “any other applicable
law.” 16 U.S.C. § 1854(a)(1)(B).* The Mag-
nuson Act, however, does not require the
Secretary to follow a regional council’s rec-
ommendations; he may reject them and,
when necessary, promulgate ninety-day
emergency regulations in their stead. 16
U.8.C. §§ 1854, 1855(b).

The regional council charged with formu-
lating recommendations for the Klamath Riv-
er chinook harvest is the Pacific Fishery
Management Council (“Pacific Council”).
Through the fall of 1993, Pacific Council had
congsistently failed to set harvest regulations
sufficient to meet conservation requirements,
forcing: the Interior Department to severely
curtail Indian salmon harvesting in the Kla-
math River. According to the Interior De-
partment, this failure was adversely affecting
the Tribes’ reservation fisheries. See Letter
from liddie F. Brown, Assistant Secretary
for Indian Affairs, Department of the Interi-
or, to Barbara Hackman Franklin, Secretary
of Commerce, 1-3 (May 19, 1992) (“Brown
Letter”). Seeking a more equitable distribu-
tion of the Klamath chinook resource, Secre-
tary Eabbitt met with Secretary Brown to
coordinate regulation of the fall 1993 harvest.
Secretary Babbitt informed Secretary Brown
that the Interior Department believed that
the Tribes were entitled to a fifty-percent
share of the total Klamath chinook harvest
and that ocean harvesting of this salmon
would have to be curtailed so that a sufficient
number of the fish could reach the Klamath
River for tribal harvests as well as for
spawning. See Interior Solicitor’s Opinion,
at 27.

2. “Escapement” literally refers to the number of
salmon that are allowed to “‘escape” harvest and
to spawn.

3. 16 U.S.C. § 1854(a)(1)(B) provides:
(1) After the Secretary receives a fishery man-
agement plan, ... which was prepared by a
Council, the Secretary shall—

(B) Immediately commence a review of the
management plan or amendment to determine

On April 14, 1993, Pacific Couneil recom-
mended harvest levels for the fall season.
Although Secretary Brown had announced
his desire to issue regulations consistent with
providing the Tribes with a fifty-percent allo-
cation of the salmon, Pacific Council autho-
rized a 22% ocean harvest rate, with a
spawning escapement floor of 35,000 fish.
These ocean harvest levels exceeded the lev-
els necessary to reserve fifty percent of the
harvest for the Tribes’ Klamath River fisher-
ies. Faced with the possibility that Pacific
Council’s recommended ocean harvest levels
would either fail to meet Magnuson Act goals
or would compromise the resource rights of
the Tribes, Secretary Brown suspended Pa-
cific Council’s regulations. Because of the
imminent eommencement of the fall 1993 sea-
son, he issued ninety-day emergency regula-
tions that set a lower ocean harvest rate of
14.5% and a higher salmon escapement floor
of 38,000 fish for the fall 1993 season.

STANDARDS OF REVIEW

[1-3] We review the district court’s grant
of summary judgment de novo. Warren v.
City of Carlsbad, 58 F.8d 439, 441 (9th Cir.
1995), petition for cert. filed, 64 U.S.L.W.
3271 (Sept. 20, 1995). We review interpreta-
tions of statutes and regulations de. novo.
Forest Conservation Council v. Rosboro
Lumber Co., 50 F.3d 781, 783 (9th Cir.1995)
(statute); Hopi Tribe v. Navajo Tribe, 46
F.3d 908, 918 (9th Cir.1995), cert. denied, —
U.S. —— 116 S.Ct. 337, 133 L.Ed.2d 236
(1995) (regulation). With respect to an ac-
tion taken by the Secretary of Commerce
under the Magnuson Act, we have limited
judicial review, 16 U.S.C. § 1855(b), and may
only invalidate the challenged action if it is
“arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law.” 5
U.S.C. § T06(2)(A); Pacific Coast Federation
of Fishermen’s Assns v. Secretary of Com-

whether it is consistent with the national stan-
dards, the other provisions of this chapter, and
any other applicable law.

(Emphasis added).
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merce, 494 F.Supp. 626, 627-28 (N.D.Cal.
1980).

[4] As for Indian affairs, we must assume
that the Department of the Interior has been
given reasonable power to discharge effec-
tively its broad responsibilities in this area.
United States v. Eberhardt, 789 F.2d 1354,
1361 (9th Cir.1986); Udall v. Littell, 366 F.2d
668, 672 (D.C.Cir.1966), cert. denied, 385 U.S.
1007, 87 S.Ct. 713, 17 L.Ed.2d 545 (1967)
Thus, although we review questions of statu-
tory interpretation de novo, in reviewing the
Secretary’s actions, we give substantial def-
erence to his interpretation of the applicable
statutes and executive actions that give rise
to tribal rights. See Udall v. Tallman, 380
US. 1, 16, 85 S.Ct. 792, 801, 13 L.Ed.2d 616
(1965).

[5] Statutory interpretation and standing
issues raised under the Klamath and Trinity
Acts are reviewed de novo. See ACF Indus.,
Inc. v. California State Bd. of Equalization,
42 F.3d 1286, 1289 (9th Cir.1994).

CONSTRUCTION OF STATUTES AND
EXECUTIVE ORDERS ESTABLISH-
ING, MODIFYING OR EXTINGUISH-
ING INDIAN RESERVATIONS

[6,71 The rule of construction applicable
to executive orders creating Indian reserva-
tions is the same as that governing the inter-
pretation of Indian treaties. Executive or-
ders, no less than treaties, must be interpret-
ed as the Indians would have understood
them “and any doubtful expressions in them
should be resolved in the Indians’ favor.”
Choctaw Nation v. Oklahoma, 397 U.S. 620,
631, 90 S.Ct. 1328, 1334, 25 L.Ed.2d 615
(1970); United States v. State of Washing-
ton, 969 F.2d 752, 755 (9th Cir.1992), cert.
denied, — U.S. ——, 113 S.Ct. 1945, 123
L.Ed.2d 651 (1993). In interpreting statutes
that terminate or alter Indian reservations,
we construe ambiguities in favor of the Indi-
ans. DeCoteau v. District County Court for
Tenth Judicial Dist., 420 U.S. 425, 444, 95
S.Ct. 1082, 1092, 43 L.Ed.2d 300 (1975); Con-
federated Salish and Kootenair Tribes of
Flathead Reservation, Mont. v. Namen, 665
F.2d 951, 955 (9th Cir.1982), cert. denied, 459
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U.8. 977, 103 S.Ct. 3814, 74 L.Ed.2d 291
(1982). Rights arising from these statutes
must be interpreted liberally, in favor of the
Indians. Pacific Coast, 494 F.Supp. at 633 n.
6 (citing Choate v. Trapp, 224 U.S. 665, 675,
32 8.Ct. 565, 569, 56 L.Ed. 941 (1912)).

ANALYSIS

[81 Under the Magnuson Act, the Secre-
tary of Commerce may issue emergency reg-
ulations to achieve consistency with the na-
tional standards set forth in the Act and “any
other  applicable law.” 16 U.S.C.
§§ 1853(2)(1)(C), 1854(a)(1)(B). Indian fish-
ing rights that exist under federal law may
constitute “any other applicable law.” Wash-
ington State Charterboat Ass’n v. Baldrige,
702 F.2d 820, 823 (9th Cir.1983), cert. denied,
464 U.S. 1053, 104 S.Ct. 736, 79 L.Ed.2d 194
(1984) (Northwest Indian treaty fishing
rights constitute “other applicable law” under
Magnuson Act). Therefore, the question be-
fore this court is whether the Hoopa Valley
and Yurok Tribes retain federally reserved
fishing rights that constitute “any other ap-
plicable law” within the meaning of the Mag-
nuson Act. They do.

I

Parravano contends that the Tribes hold
no fishing rights that constitute “other appli-
cable law” within the meaning of the Magnu-
son Act because their reservations were cre-
ated not by treaty but by executive orders
authorized by Congress. The problem with
Parravano’s position is threefold. First, a
treaty/executive order distinction has no his-
torical or legal significance with respect to
the Tribes involved here. Second, a trea-
ty/executive order distinction contradicts the
doctrine that the grant of hunting and fishing
rights is implicit in the setting aside of a
reservation “for Indian purposes.” Third, a
treaty/executive order distinction is inconsis-
tent with the well-established federal trust
obligation owed to the Indian tribes.

Parravano argues that affording equal dig-
nity to tribal fishing rights emanating from
executive orders unfairly grants rights to
executive order reservation tribes. He as-
serts that such a holding would debase the
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rights of treaty tribes. Parravano reasons
that enforcing the Tribes’ fishing rights
would grant promises made to Indian tribes
through executive order the same solemnity
as promises made to tribes by treaty. These
arguments are unpersuasive and contrary to
federal law and policy.

[91 We have long held that when it comes
to protecting tribal rights against non-federal
interesits, it makes no difference whether
those rights derive from treaty, statute or
executive order, unless Congress has provid-
ed otherwise. See, eg., United States v.
Southern Pac. Transp. Co., 543 F.2d 676,
685-86 (9th Cir.1976); Gibson v. Anderson,
181 F. 89, 4142 (9th Cir.1904); McFadden v.
Mouniain View Mining & Milling Co., 97 F.
670, 573 (9th Cir.1899), rev’d on other
grounds 180 U.S. 533, 21 S.Ct. 488, 45 L.Ed.
656 (1901).

With respect to the Hoopa Valley and Yu-
rok Tribes, the California courts concluded
nearly two decades ago that, as against non-
federal interests, tribal rights derived from
executive order are treated the same as trea-
ty rights. In Arnett v. 5 Gill Nets, the
California Court of Appeal acknowledged
that the executive orders establishing the
extenced Hoopa Valley Reservation created
recogrizable fishing rights. See Arnett, 121
Cal.Rptr. at 907-909. In fact, the Arnett
court sharply rejected a treaty/executive or-
der distinction, aptly noting that the Hoopa
Valley Reservation was created by executive
order authorized by federal statute. See id.
at 460, 121 Cal.Rptr. at 909-10.

In 1976, when the State of California peti-
tioned the United States Supreme Court for
certiorari in Arnetf, the federal government
opposed the petition, arguing that the fishing
rights of these Tribes were tantamount to
treaty rights. As Solicitor General Robert
Bork explained to the Court:

That executive orders played a promi-
nent, role in the creation of the [Hoopa
Vallay] Reservation does not change this
restlt [that the United States reserved to
the Indians the right to fish on the Reser-
vation without state interference]. . Re-
gardless of the manner in which a reserva-
tion is created the purpose is generally the

same: to create a federally-protected ref-
uge for the tribe....

With respect to fishing rights we see no
reason why a reservation validly estab-
lished by executive order should be treated
differently from other reservations.

Memorandum for the United States as Ami-
cus Curiae, at 5 (writing in opposition to
California’s petition for a grant of certiorari
in Arnett).

Solicitor General Bork’s conclusion was
well-founded.  Although the Executive
Branch engaged in treaty-making with the
Indian tribes before 1871, in that year Con-
gress decided that it would no longer negoti-
ate treaties with the tribes. Congress thus
suspended the entire process of treaty nego-
tiation with the Indian tribes and delegated
power to the President to create specified
numbers of Indian reservations. 25 U.S.C.
§ 71. “Reservations established after 1871
were accordingly created either by statute
or, until Congress ended the practice in 1919,
by executive order.” William C. Canby,
American Indian Low 17-18 (2d ed.1988).

{10] Because of this historical back-
ground, we emphasize that there are no
broad distinctions between Indian reserva-
tions created before 1871 and those created
after. Although their manner of creation is
different, they are substantively the same, at
least with respect to non-federal interests.
We agree with the observation that:

[M]any federal Indian law decisions, espe-

cially those dealing with developments

since the mid-nineteenth century, turn not
on treaty language, but on the text of
seemingly more mundane instruments of
law, such as statutes, executive orders, and
federal regulations. ... This difference in
form should not, however, substantially al-
ter judicial methodology. Some of these
non-treaty enactments embody agreements
with tribes that would have been handled
by treaty in former eras.
Philip P. Frickey, Marshalling Past and
Present:  Colonialism, Constitutionalism
and Interpretation in Federal Indian Law,
107 Harv.L.Rev. 381, 421 & n. 164 (1993).

[11,12] With Congress’s authorization,
the 1876 and 1891 executive orders first cre-
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ated and then extended a reservation “for
Indian purposes” along the main course of
the Klamath River. Donnelly, 228 U.S. at
253, 33 S.Ct. at 451. We have never encoun-
tered difficulty in inferring that the Tribes’
traditional salmon fishing was necessarily in-
cluded as one of those “purposes.” See Unit-
ed States v. Wilson, 611 F.Supp. 813, 817-18
(N.D.Cal.1985), rev’d on other grounds sub.
nom., United States v. Eberhardt, 789 F.2d.
1854 (9th Cir.1986). Our interpretation ac-
cords with the general understanding that
hunting and fishing rights arise by implica-
tion when a reservation is set aside for Indi-
an purposes. See Menominee Tribe v. Unit-
ed States, 391 U.S. 404, 406, 88 S.Ct. 1705,
1707, 20 L.Ed.2d 697 (1968); Pacific Coast,
494 F.Supp. at 632. Thus, we reject Parra-
vano’s novel theory that ambiguity in the
phrase “for Indian purposes” should be re-
solved against the Tribes.

{13,14] In partitioning the original reser-
vation in 1988, Congress recognized the im-
portance of the Tribes’ rights to fish along
the Klamath River. Although the 1988 Hoo-
pa~Yurok Settlement Act did not explicitly
set aside fishing rights, it did make clear that
the partitioning would not dispossess the
Tribes of their agsets. The legislative histo-
ry of the 1988 Act indicates that Congress
was aware that each Tribes’ interests in their
salmon fisheries was one of its principal as-
sets. For example, Congress explained that:

The legislation will also establish and con-

firm the property interests of the Yurok

Tribe in the Extension, including its inter-

est in the fishery, enabling the Tribe to

organize and assume governing authority
in the Extension.

S.R. 564, 100th Cong., 2d Sess., 2-9 (1988);
H.R. 938, Pt. 1, 100th Cong., 2d Sess., 8-15.
Given this legislative history, we cannot ac-
cept Parravano’s invitation to interpret the
1988 Hoopa-Yurok Settlement Act as a di-
vestiture of the Tribes’ federally reserved
fishing rights. Barring explicit Congression-
al instructions to the contrary, we must con-
strue any ambiguities in the executive orders
and in the 1988 Hoopa-Yurok Settlement Act
in the Tribes’ favor. See DeCoteau, 420 U.S.
at 444, 95 S.Ct. at 1092; Confederated Salish
and Kootenai Tribes, 665 F.2d at 955.
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[15] We have noted, with great frequen-
cy, that the federal government is the trustee
of the Indian tribes’ rights, including fishing
rights. See, e.g., Joint Bd. of Control v.
United States, 862 F.2d 195, 198 (9th Cir.
1988). This trust responsibility extends not
just to the Interior Department, but attaches
to the federal government as a whole. Eber-
hardt, 789 F.2d at 1363 (Beezer, J., concur-
ring); see also Pyramid Lake Paiute Tribe
v. United States Dept. of Navy, 898 F.2d
1410, 1420 (9th Cir.1990); Covelo Indian
Community v. FERC, 895 F.2d 581, 586 (9th
Cir.1990). In particular, this court and the
Interior Department have recognized a trust
obligation to protect the Yurok and Hoopa
Valley Tribes’ rights to harvest Klamath chi-
nook. See Eberhardf, 789 F.2d at 1359-62;
Interior Solicitor’s Opinion, at 29.

[16] Secretary Brown fulfilled his federal
trust obligations by issuing emergency regu-
lations for the fall 1993 ocean harvest of
Klamath chinook. The Secretary acted in
response to ocean overharvesting of Klamath
chinook which threatened the Tribes’ ability
to harvest their share of the salmon. Parra-
varo, 861 F.Supp. at 914. Upon these facts,
we agree with the district court that Secre-
tary Brown did not act arbitrarily or capri-
ciously when he chose to reformulate Pacific
Council’s fishing recommendations to guaran-
tee that the Tribes would receive their fair
share of the salmon harvest.

1I

Parravano argues that even if the Tribes
have fishing rights, these rights cannot ex-
tend outside of the reservation because they
do not derive from a treaty. According to
this reasoning, because the Tribes’ fishing
rights arise out of executive orders, the Sec-
retary of Commerce cannot regulate ocean
fishing in order to protect Indian salmon
harvests. We rejected a similar argument in
Washington Charterboat. There, we found
that there is “nothing in the language of the
Magnuson Act or in its legislative history
that even remotely suggests that Congress
intended to abrogate or modify” Indian trea-
ties which included salmon fishing rights.
Washington Charterboat, 702 F.2d at 823.
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Because we reject a broad treaty/executive
order distinction, especially with regard to
the Hoopa Valley and Yurok Tribes’ fishing
rights, Washington Charterboat applies here.

The Klamath chinook is an anadromous
species. As a result, successful preservation
of the Tribes’ on-reservation fishing rights
must include regulation of ocean fishing of
the same resource. Indeed, allowing ocean
fishing to take all the chinook available for
harvest. before the salmon can migrate up-
stream to the Tribes’ waters would offer no
protection to the Indians’ fishing rights. We
must conclude, as we did in Washington
Charterboat, that the Tribes’ federally re-
served fishing rights are accompanied by a
corresponding duty on the part of the gov-
ernment to preserve those rights.

Our conclusion is not a new one. Nearly a
decade has elapsed since Judge Beezer of
this court first observed uncoordinated regu-
lation of Pacific Ocean fishing and the Tribe’s
fisheries. See United States v. Eberhardt,
789 F.2d 1354, 1363 (9th Cir.1986) (Beezer,
Circuit Judge, concurring). He noted then,
as we note now, that overharvesting of the
Klamath chinook in the Pacific Ocean results
in dwindling numbers of salmon able to sur-
vive for spawning. Id.; Brown Letter at 1-
3. Low spawning levels, in turn, reduce
further the number of Klamath chinook avail-
able for future harvests, thus creating long-
term conservation concerns. See Eberhardt,
789 F.2d at 1363 (Beezer, Circuit Judge,
concurring).

Specific harm to the Indians’ fisheries is
clear. The low numbers of salmon escaping
Pacific trolling has forced the Department of
the Interior to preserve a sufficient number
of salmon for spawning by dramatically re-
ducing the number of salmon that the Tribes
are allowed to harvest. The government has
continted to allow ocean fishermen to over-
harvest, the Klamath chinook. This ocean
overharvesting has reduced the number of
salmon remaining for upstream reproduction
and, as a result, has only increased the con-
servation burden placed on the Tribes. Id.;
see also Brown Letter, at 1-3.

Givea Pacific Council’s past reluctance to
set ocean harvest levels that would guarantee

adequate upstream spawning for conserva-
Fed Rep 3d BV V70—15

tion of the Klamath chinook, as well as the
imminent harm that would befall the Tribes
if ocean overharvesting were allowed to con-
tinue, Secretary Brown had ample justifica-
tion for an emergency departure from Pacific
Council’'s recommendations. Indeed, the
Magnuson Act requires the Secretary to
serutinize carefully the suggested harvest
levels promulgated by the regional councils.
When the councils’ recommendations threat-
en conservation -goals or undermine other
federal laws and obligations, the Secretary
must reject them. If the councils refuse to
comply with national standards or “any other
applicable law,” the Secretary may need to
issue emergency regulations. Here, Secre-
tary Brown issued emergency regulations to
conserve salmon runs and to ensure consis-
tency with “any other applicable law,” which
includes the Tribes’ federally reserved fish-
ing rights. Parravano, 837 F.Supp. at 1042-
44; 861 F.Supp. at 914. The district court
therefore correctly held that Secretary
Brown’s actions were not arbitrary, capri-
cious, or an abuse of discretion.

CONCLUSION

We affirm the district court’s orders. In
so doing, we emphasize that Indian rights
arising from executive orders are entitled to
the same protection against non-federal in-
terests as Indian rights arising from treaties.
See Southern Pac. Transp. Co., 543 F.2d at
685-86.

Under the Magnuson Act, the Secretary of
Commerce may issue regulations affecting
coastal fishing to protect against violations of
“other applicable law.” The 1876 and 1891
executive orders that created the extended
Hoopa Valley Reservation and the 1988 Hoo-
pa-Yurok Settlement Act vested the Tribes
with federally reserved fishing rights that
constitute “other applicable law” within the
meaning of the Magnuson Act.

Secretary Brown is a trustee of tribal in-
terests as well as the administrator of the
Magnuson Act; he properly considered the
Tribes’ federally reserved fishing rights in
issuing emergency regulations reducing
ocean harvest limits of the Klamath chinook.
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Finally, because of the migratory nature of
the Klamath chinook, the protection of up-
stream tribal fishing rights depends on coor-
dinating regulation of ocean and river fish-
ing.

AFFIRMED.
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Self-employed S corporation sharehold-
ers brought action against United States to
obtain refund of income taxes paid as result
of Internal Revenue Service’s (IRS) disallow-
ance of most of their Keogh plan deductions.
The United States District Court for the
District of Arizona, Richard M. Bilby, J.,
granted summary judgment in favor of Unit-
ed States. Shareholders appealed. The
Court of Appeals, Sneed, Circuit Judge, held,
in a case of first impression, that S corpora-
tion pass-through income could not be treat-
ed as net earnings from self-employment for
Keogh plan deduction purposes.

Affirmed.

1. Internal Revenue &=3032, 3055

In interpreting Internal Revenue Code,
Court of Appeals strictly construes Code pro-
visions granting exemptions and deduections.
26 US.CA. § 1 et seq.
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2. Internal Revenue ¢=5076

Burden of proving erroneous deficiency
in tax refund suit rests with taxpayer.

3. Internal Revenue ¢=3584

Both partners and sole proprietors, but
not S corporation shareholders, may make
income tax deductions for contributions to
qualified retirement plans. 26 U.S.C.A.
§8 401(a), (e)(1, 4), 404(a)(®).

4. Internal Revenue &=3595

S corporations may establish retirement
plans for their employees, including those
who are shareholders, and shareholders who
provide services to S corporation may be
treated like employees and covered by that
corporation’s retirement plan. 26 U.S.C.A.
§ 1372(a).

5. Internal Revenue €=3620

For federal income tax purposes, corpo-
ration and its shareholders are separate enti-
ties.

6. Internal Revenue €&>3626

As result of structural and operational
differences between corporations and part-
nerships, corporations may not treat income
earned through its trade or business as
though it were earned directly by its share-
holders, even if shareholders’ services help to
produce that income. 26 U.S.C.A. § 1366(a).

7. Internal Revenue &*3595

S corporation pass-through income could
not be treated as net earnings from self-
employment for Keogh plan deduction pur-
poses. 26 U.S.C.A. §§ 401(2), (o1, 4),
404(2)(8).

8. Internal Revenue €=3896, 4381

S corporation shareholder may include
pass-through income in caleulating his gross
income, but not in calculating his net earn-
ings from self-employment. 26 U.S.C.A.
§ 1402(a).
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appellants.
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