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‘the better plan to authomze and empower hxm. in such contingency,
to designate some person or persons to act, conferring upon the party-
thus designated all the powers of the grantee association in. the
"premxses.

KLAMATH RIVER NDIAN RESERVATION—-ALLOTMENT—ACT OV JUNE
17,1802, T

Lmvm'ox ». SHELTON.

The Klamath Bzver Iudlau reaervatxon was not abolished by or under the provisions
i of the act of April 8, 1864, but was recognized by the act of June- 17, 1892, as
“an existing reservatxon, and the Indians thereon were by said act recognized as
constituting a tribe, .
Timbered lands are not necessarily excepted from allotment to Indxane, but may be
- 80 alloted provided they contain sufficient arable area to support an Indian
farmly and are on the whole, considering their location and the hubits and sub-
sistence of the Indians, suitable for a home for the ullotice,
otments to Indians on the Xlamath River rdservation, under the provisions of
~the act of Juno 17, 1892, were mude to the Indinns a3 o tribe, undor soction 1 of .
the goneral allotment ‘act of Fobruary 8, 1887, und not under the proviui«ms of
gection 4 of mid nct.
Under the act of February 8, 1887, reservation Indiuns are not required to settlo,
o, improve, or maintain residence upon their allotments mnde from lands held for
the tribe. . R
n Indian woman, recognized as a member of the Klamath tribe, is not by reason of -
mdfe her marriage to 8 white man, deprived of her right to an allotment In tho tribal
Jands; and the children of auch woman are Hkowlse mnitlud to such an allotmont, -

: Aotmg Saoretary I’yau to tlw OUmzmmmm' q/' the General 1. aml ()1/:’«:@, ’

'sw ‘An nppeul has been ﬁ!ed by John I, Crichton from the decision of -
‘your office of December 19, 1908, holding intact Klamath River Indian
allotments Nos, 108. and 109, made to Mary Shelton and her minor
‘daughter, Mary Shelton, jr., 1espcctnvely, for lot 7 and the S } of
BW, 4, Sec. 88, the SW. 1 of the SW. 1, Sec. 33, and the SE.  of the -
BEi §, Sce, 82,1, 18 N., R, 2 ., L. M., 1§ ureku, California.
;» The allotments wero made in August, 1893 under the act of June -
A7, 1892 (27° Stat., 52), and first “or trust patents issued thercon Sop-
tember 26, 1898. - Crichton filed charges against said allotments May .
9, 1902, and amended afﬂdavtt January 19, 1908, for the purposo of
auggcstmg the death in the meantime of Mmy Shelton, sr. He
alleged substantially that the allotments were illegally made for the
‘reason that the lands were timber lands subject to sale under the act
of June 8, 1878; that. said Jands were not disposed of in accordance -
with the provisions of the act of June 17, 1892; that the lands arenot
suitable for or adapted to agriculture or grazing, being rough and

covered with a dense and heavy growth of redwood and pine timber ;
that the allottecs nover made settlement upon said lands or resided




tizei con, and have never improved or cultivated the.same; that ¢
al . es do not belong to any Indian tribe; and that they were tho
v nd daughter, 1'mpuct1v013 y of o white man,

Your oflice, after receiving the report of a special agent who had
investiguted the matter, onlored a hoaring in the case, ut which both ;
parties appeared and submntted testimony. The local officers ren-"
‘dered divided opinions, the register finding that the allotments should :
remnin intact and the receiver that they shonld be canceled. Your
office, in the meantime havmg procured the oplmon of the Commis-
sioner of Indian Affairs in the premises, concurred in the finding of -
the register and denied Crichton’s apphcatlon for the cancel!anon :
of the allotments. '

The chief contentions made by appellant are tbat under the pro,
visions of the act of Apiil 8, 1864 (13 Stat., 39, 40), the Klamath
River Reservation was abohshc;d and became subject to subdivision ;
and sale; that the lands covered by these allotments are timber lands *
and therefore not subject to allotment; and that the allottees Tiot
being members of a tribe and the lands no longer being in reserva- -
tion, the allotments, under the provisions of the act of June 17, 1899,
supra, could only be made under section 4 of the act of February 8,
1887 (24 Stat.; 388), and not under section 1 of said act.

The act of June 17, 1892, is as follows:

‘That all of the lands embraced in what was Klamath River Reservation, in the
StatL of California, s set apart and reserved under authority of law by an Executive
. order dated November sixtecnth, eighteen hundred and fifty-five, aro horeby declired
to be subject Lo settlement, entry, and purchase under the laws of the United States
granting homestead rights and authorizing the sale of mineral, stone, and. timber
lands: Provided, That any Indian now located upon said reservation may, at any
time within one year from the passage of this act, apply to the Secretary of the Inte-
rior for an allotment of land for himself and, if the head of a family, for the members
of his family, under the provisions of the act of February eighth, eighteén hundred,
and eighty-seven, entitled “An act to provide for the allotment of lands in severalty
to Indians on the various reservations, and’ to extend the protection of the laws of
- the United States and the Territories over the Indlans, and for other purposes,”’ and
if found entitled thereto, shall have the same allotted as provided in said'act or any
act amendatory thereof: Provided, That lands settled upon, improved, and now’
' oecupied by settlers in good faith by qualified persons under the land laws shall be
_exempt from such allotment unless one or more of said Indians have resided upon
said tract in good faith for four months prior to theé passage of this act. - And the’
. S¢cretary of the Interior may reserve from settlement, entry, or. purchase any tract
or tracts of land upon which any yilluge or settlement of Indians is now located, and
way set apurt the same'for the permanent use and occupation of sid village ar set-
tlomont of Tndians,  And any poon ontitled to the bonefits of the homestoad Taws
o A Vi Nigtes Wi e b gownh Tttt e e passge of thie ae, wade
AVAATAT UUERUVATE W AL AT N RUTATAN il sty it Sttt e the toees
AN AN A W WWSEAAAL B (0 ATV A MR i oF Wy Wit
A AR A 1, A Y TN T G e e e e Tronnestond Yaw

AEIVANE THAN TN ARHTANNE VAT A T LU ST ot o e IR hy et
) HETL TETR T R Y 2 R Bt g wive s b Axy
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- acres, upon the ‘pay\ineut therefor of one dollar and twenty-five vents an acro, and
such sottlor shall have three months after public notice given that such lands are
subjuct to entry within which te flle in the proper land oflice his npplication there-
for; and in case of conflicting claimy between settlers the land shall be awarded to

« the settler first in order of time: Jrovided, That any portion of said land more valu-

7 able for its mineral deposits than for agricultural purposes, or for its timber, shall be

entered only under the law authorizing the entry and sale of timber or mineral lands:

And provided further, That the heirs of any deceased settler shall succeed to the nghts

of such settler under this act: Provided further, That the proceeds aricing f¥om the

sale of vaid lands shall constitute a fund to be used under the direction of the Secre-
tary of the Interior for the maintenance and education of the Indians now residing
on said lands and their children.

“Section 1 of the act of February 8, 1887, as amended by the act of
Fobruary 28, 1891 (26 Stat., 794), is in part as follows:

That in all cases where any tribe or band of Indians has been, or shall hereafter
be, located upon any reservation created for their use, either by treaty stipulation or
“by virtue of an act of Congress or Executive order setting apart the same for their
use, the President of the United States be, and he hereby is, authorized, whenever
‘in his opinion any reservation, or any part thereof, of such Indians is advantageous
for agricultural or grazing purposes, to cause said reservation, or any part thereof, to
be surveyed, or resurveved, if necessary, and to allot each Indian located thereon
one-eighth of a section of land. .

. Section 4 of said act provides:

. That where any Indian not residing upon a reservation, or for whose tribe no res-
ervation has been provided by treaty, act of Congress or executive order, shall make
settlement upon any surveyed or unsurveyed lands of the United States not other-

~ wise appropriated, he or she shall be entitled, upon application to the local land-
. oflles for the district in which the lands are located, to have the same allotted to hinp -

~or her, and to his or her children, in quantities and manner as prov1ded in this act
for Indians residing upon reservations, etc.

By act of March 3, 1853 (10 Stat., 226, 238), enmled “An act mak-
ing appropriations for the current and contingent expenses of the
Indian. Department, and for fulfilling treaty stipulations with various
- Indian tribes,” etc., it was p10v1ded

‘That the President of the United States, if upon examination he shall approve oi
% the plan hereinafter provided for the protection of the Indians, be and he is hereby’
authorized to make five military reservations from the public domain in the State
_ of California or the Territories of Utah and New Mexico bordering on said State, for
Indian purposes: Provided, That such reservations shall not' contain more than
twenty-five thousand seres in each: And provided further, That said reservation shall
+ not be made upon any lands inhabited by citizens of California, and the sum of two
: hundred and fifty thousand dollars is hereby appropriated, out of any money in the
“ Treasury not otherwise appropriated, to defray the expense of subsisting the Indians
“in California and remuving them to said reservations fur protection: Provided. jur-
ther, i the forvyraing plan shall be sdoptad by the President, the three Indian agencies’
in Calitornis shall be thereupon abolished.

Ry act of March 8, 1333 (10 Stat., 038, 699), also an appmpmnon,
© et of similar title to the above, it was provided:

For collecting, remaving, and m\mﬂx\\g the Tudians of Californiy, as prov ided by
A, ) it L wdditional military reservations, to be sclected as heretofore, and not to
contain exceedmg t wenty-five thousand acres each, in or near the State of (,ahtomm
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thy of one hundred and fifty thousand dollars: Mrided, That the President may
enlarge the quantity of reservations heretofors selected, equul to those hereby pro-
vided for, and shall not expend the amount herein appropriated uuiless, in his opinion,’
the same shall be expedient; and the last proviso to the authority for five: military!
reservations in California, per act of third of March, eighteen hundred and.ﬁfty-th'ree,f
be, and the same is hereby, repealed. . T I
By executive order of November 16, 1855 (Executive Orders relating
to Indian Reserves, 1902, pp. 21, 29), in pursuance of the above legis-
lation, a strip of territory commencing at the Pacific Ocean and extend-.
ing one mile in width on each side of the Klamath River for'a distance’
of twenty miles was set apart for Indian purposes. -1t was “provided:
that upon a survey of the tract a sufficient quantity be cut off from the
upper end thereof to bring it within the limit.of 25,000 acres author-
ized by law. This reservation bas since been known and referred to-
as the Kiamath River Indian Reservation in California, “In the year
1861 nearly all the arable lands of said reservation and the improve:
ments thereon were destroyed by a freshet, in view of which, upon
recommendation of the Indiun agent, a new and tempornry reservation,
known as Smith River Reserve, was establishod Muy 38, 1862, to which
-it was proposed to remove the Klamath Indians. . The indorsement of.
the Secrotary of the Interior on the recommendution of the Commis-
-sioner of Indian Affuirs relating to Smith River Reserve was: 4 The
lands embraced in the proposed reservation may be withdrawn from:
sale for the present.” (Ex. Orders, p. 83.) It appears that only a8
small portion of snid Indinus removed to the now resoryation, by far;
the groator number proforring to romain on the old; and nearly nll of®
those who did remove veturned within n, fow yeurs to Klamath River,
By uct of April 8, 1864 (18 Stat., 89, 40), the State of California was ;
constituted one Indinn superintondency, and the President wus author-:
ized in sootion 2 of the nct, to sot apart— P
not excowding four tracts of land, within the limits of said’ State, to be rotained by'
the Unitwt Btutos for the purposes of Indian reservations, which shall be of sultable
extont for the nccommadation of the Indluns of sald State, and shall bo located as.
remote from white settloments as may be found practicable, having due regard to,
their aduptation to the purposes for which they are intended: .. s v And provided, -
Jurther, That eaid tracts to be set apart as aforesaid iy, or mpy not, a8 in the dis-
- cretion of the President may be decined for the best intorests of the Indians to be
" provided for, include any of the Indian reservations heretofore set apart in.said
_Btate, and that in case any such reservation is so included, the same may be enlarged
to such an extent as in the opinion, of the President may be Iregessary, in order to
its complete adaptation to the purposes for which it is intended, o
8ec. 3. And be it further enacted, That the several Indian regervations in California
which shall not be retained for the purposes of Indian reservations under the pro-,
visions of the preceding section of this act, shall, by the Commissioner of the General
land Office, under the direction of the Secretary of the Interior, be surveyed. into
lots or parcels of suitable size, and as far as practieable in conformity to t;;% suryeys’

of the public lands, which said lots shall, under his direction, be appraised. by dis-.
in_tereel:ed persons at their cash value, and shall thexjeupd_n-raiter due advertigement,
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as now provided by law in case of other public lands, be offered for sale at public
" outery, and thence afterward shall be held subject to sale at private entry, according
to Bnch regulatmns as the Secratary of the Interior may prescribe, ete.

‘A8 0 THE STATUS oF THE KramaTH RIVER RESERVATION.

At the date of the act of April 8, 1864, there were in existence in
Californin the following reservations: Klnmath River, Mendocino and
Smith River (Ex. Orders, pp: 21, 22 and 83). In addition, the Seere-
tary of the Interior had directed that Nome Cult Valley, or Round
Valley, be set apart and reserved for Indian pur poses: (Ex. Orders,
p. 29, and House Doc. 33, 50th Cong., 1 Sess.). The Mendocino and
Smlth River reservations  were discontinued by act of Congress of
July 27, 1868 (15 Stat., 221, 223). There was never such an act with
‘reference to Klamath reservation. Under date of Augnst 21, 1864,
‘State superintendent Wiley, acting under instructions from the Depart-
‘meént, notified settlers in Hoopa Valloy not to make any further
impmvements upon their places, as he had located said valley as
ono of the four tracts authorized by the nct of 1864, to be named
‘the Hoopa Valley Reservation, the metes and bounds to bo there-
after established subject to the approval of the President (Ex.
Ordors, p. 20). Notwithstanding there hud been no executive orders
setting apart the same, Congress recognized both the R‘?und Valley
and Hoopn Valley reservations by making approprintions for them
as such (15 Stat., 231, and 16 Stat., 87). The I osidont declured
‘the ‘oxtorior lmundurios of the Hoopn Valley Indian Reservation
Juno 28, 1876, and formully sot upart tho samoe for Indidn purposes

“us ono of the Indinn rosorvations nuthorized to bo seb npnrt in Cali-
foruiu by nct of Congross approved April 8, 186+ (lix. Ordors,
“p. 20.) No order, executive or otherwise, apponrs to huve issued set- -
ting apurt or vetnining the Round Valley reservation, undor the act of
‘1804, ns it was solocted by the State suporintondent in 1858 and estab-
lished by order of the Secrotar y of the Interior in 1858 (x. Ordors,
p. 29, and House Ex. Doo., 83, 50th Cong., 1 Sess.). But by mdu
of, tho President of - Mnruh 30, 1870, said reservation was enlarged
' (Ex. Orders, p. 81). By act of Muwh 8, 1878 (17 Stat., 638), the :
:boundaries of said reservation were changed so as to add thereto -
thousands of-acres, and by executive order of July 26, 1876, a tract of
‘Iand was “withheld from public sale, and reserved for the use and
‘oceupancy of the Indians located on the Round Valley Resel vation,
0y an extension thereof” (Ex. Orders, p. 33). By executive order.of -
January 81, 1870, two tracts were set apart for the Mission Indians in ;
thfon 'nia. Thls ‘order was subsequently revoked and the lands -
restored to the public domam., But by order of December 27, 1875, _
the President set apart nine different non-contiguous tracts “as reser-
vations for the permanent use and oeeupuncy of the Mlssmns Indians:

- 3085—Vol. 83—04—14 ‘
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in Lower Californin.” May 15, 1876, oight other tracts were in the
same way ordered sot apart as reservations for said Indians, in addition
to thoso reserved under Executive order of December 27,1875,  Other
orders wore from time to time made adding to, taking away from and
changing the lines of the tract already reserved, uitil no less than nine-
teen different and non-contiguous tracts were reserved for the Mission
Indians, and all these constituted one of the four reservations author-
ized by the act of April 8, 1864 (Executive orders, pp. 23, 24, 25, 26,
27 and 28). The Tule River Reserve was set apart for Indian pur-’
poses by Executive order of J anuary 9, 1873, and by order of Qctober
3, 1873, another tract, known as the “Tule River Indian Reservation,”
‘was set apart in lieu of that under the order of January 9,1873; and
by Executive order of August 3, 1878, a portion of the land described
~was taken out of reservation and restored to the public domain
(Executive Orders, p. 84). ‘ o

Under date of January 20, 1891, the Assistant Attorney General for
this Department rendered an opinion upon certain questions pro-
pounded by the Commissioner of Indian Affairs, one of which was as .
to whether the Department was authorized to cause the removal of -
intruders from the Klamath River Indian Reservation in Californ a
In the course of said opinion, after referring to the above orders with-
drawing lands for Indinn purposes, it was said:

The foregoing matters are all contalned in the reports of the officers of .the Indian - X
Oftice, annually communicated to and therefore within the knowledge of and it is =
to be'presumed approved by Congress when the annual appropriations were subse-
quently and continuously made for these four reservations of Hoopa Valley, Round
Valley, The Mission and Tule River. ' :

- 1t is therefore fair to adopt thix approval, by Congress, of the action of the officers,
in'the premises, as a legislative construction of the act of 1864." Three conclusions
inevitably flow from such construction: 1, that no formal order of the President
retaining an existing reservation was deemed necessary, but its actual retention by the
officers of the Indian Burean was sufficient to constitute it oneof the four authorized
reservations; 2, that contiguity was not an essential, but a reservation might be com-
posed of several non-contiguous parcels of land; and 3, that the Executive authority,
‘in that respect, was not exhausted when once exercised in the setting apart of *“four
tracts’ or parcels of land, as reservations; but that diseretion continued, and yet.
exists, to change, add to, diminish or abolish reservations and establish others, ag"
may seem most promotive of the public interests. _ ’ . &

In relation to the Klamath River reservation, as in that of the Round Valley, no.
formal or written order appears to have been issued for its retention. -In both of
these instances the Indian Office retained possession and control of ‘the fqrmexj reger-
vation, making no change in their condition, status or management, further than that
they passed under the control of the one State superintendent as required by the act -
of 1864. The Indians remained in the occupation of both of these reservations, and;,
yet 80 occupy them alone, except so far as that occupation may have been intruded
upon by individual white men, under color of clajms.- Congress has madd annunal”
appropriations for support of the Indians on the Round Valley réservation, but none
for those on Klamath, and for the all-sufficient reason that the latter are self- -
supporting und have never cost the govermnont o dollnr in this vospect. . .
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As showing further the status of the Klamath River regervation and
the Indians thereon the following references are made: ‘

The permanent settlement of the Indians residing apon said reservation, and the
disposal of 8o much of the reservation as may not be needed for that purpose, are
matters engaging the attention of the Department at this time, What the final
result may be I am unable to say. The reservation igstill in a state of Indian reser-
vation, and must so remain, uninterfered with, until otherwise ordered by competent

authority (Comr, Ind, Afs, to D, B. Hume, July 23, 1883—Ix. Doe., 140, p. 11).

The appeal raises the question of fact, namely, whether the said resérvation, which
was created by Execuative order of November 16, 1855, has been regarded - as a reser-
vation since passage of the act of April 8, 1864 (13 Stat., 39), which limited the
Indian reservations in California to four. 1It'is sufficient for me to say that if has
been go regarded, and that various allotments within its limits have recently been
made. In my letter of March 26, 1883, to the Commissioner of - Indian Affairs, ¥
stated that when the selections within said reservation were all made, I would con-
sider the question of ‘restoring the. remainder of the lands to the public domain
(John MeCarthy, 2 L.D., 460). . ; .

Now it appears that in carrying out the provisions of the act of Ap;i'l 8,'1864, the
Hoopa Valley Reservation was established'(Pamph_let, Ex. Orders, p. 301), the Round

vation 80 s to include the Klamath River Reservation, or else keep i;t up as a sepa-
rate reservation, and have s “station” or sub-agency there, to be under the eontrol

_of the agent at the H oopa Valley Reservation.
. * S * - * *

* - - ¥
The Klamath River Reservation has certainly been regarded by this Department
asin a state of Indian reservation, Lo
* * * * * ' * : *
I do not find that any steps were ever taken to sell the Klamath Reservation as an
- abandoned reservation, under section 3 of the act of April 8, 1864, nor that the Gen-
. eral Land Office was ever formally advised of the relinquishment of the same. The
reservation appears to have been kept intact with a view to holding it for the con-
* tinued use of the Indians, who it appears never did wholly abandon i,

In 1879, in compliance with the wishes of this office, all trespassers’known to be
on the reservation were removed by the military under the direction of the War
Department. : .

In 1883 the Secretary of the Interior directed that allotments of land be made to
the Indians on the reservation, and the Indians were accordingly requested to make -

-individual selections, but the work had to be suspended on account ofi the.discovery

of gross errors in the public surveys. A

*-All this tends to show that the Department hag regarded the lands as being in a
8late of rescrvation, and I may add that for a-number of years the agent at the Hoopa
Valley Ageney has besn required to exercise supervision over the affairs of the
reservation (Comr. Ind. Affs, to Sec’y Int., April 4, 1888). .

By the second section of the act of April 8, 1864 (13 Stat,, 39), it is provided that
the President, at hig discretion, shall set apart not exceeding four tracts of land
within t_haStat_e of California to be retained by the United States for the purposes
of Indian reservations, and that said tracts Ay, or may not, as in the discretion of
the President may be deemed for the best interests of the Indians to be provided for,
Include any of the Indian reservations herotofore set apart in snid State, '

Tho third soction of that act provides ‘“‘that the several Indinn reservations in -
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California which shall not be retained for the purposes of Indian reservations’’ shall
bo surveyed and offered for rale as therein directed. Indians have continued to
reside on the Klamath River lands, and those lands have been and are treated as in
state of reservation for Indian purposes, the jurisdiction is under the United States
Indian agent for the Hoopa Valley Agency (An. Rept. Sec’y Int, 1888).

The following is a resolution of the Senate dated February 13, 1889:

Resolved, That the Secretary of the Interior be, and he hereby is, directed to inform
the Senate what proceedings, if any, have been had in his Departient relative to-
the survey and sale of the Klamath Indian Reservation in the State of California, in
pursuance of the provisions of the act approved April 8, 1864, entitled ‘‘An act to
provide for the better organization of Indian affairs in California.” ’

In response to this resolution the Commissioner of Indian Affairs
addressed a letter to the Secretuyy of the Interior, dated February 18,
1889, in part as follows: '

In response to said resolution, I have to state that I am unable to discover from the
records or correspondence of this office that any proceedings were ever had or con-
templated by this Dopartment for the survey und sale of snld resorvation undor the
provisions of tho uct aforesaid; on tho contrary, it apponrs to huve boon the declured
purpose and intention of the superintendent of Indian affnirs for Culifornin, who wag
charged with the selection of the four reservations to be retained under snid act,
either to extend the Hoopa Valley Reservation (one of the reservations solucted
under the act), so as to include the Klamath River Reservation, or else keepitasa
geparate independent reservation, with a station or subagency there, to be under con-
trol of the agent at the Hoopa Valley Reservation, and the lands have been held in
a stato of reservation from that day to this (Ex. Doc. 140, pp. 1, 2). ’ :

* In the opinion of the Assistant Attorney General for this Dopart- *
mont horeinbofore reforred to, it wns said: ‘ '

Theso facts show that the reservation in quostion has never been relinquished by
formal uct of the Indinn Ofies, and no stopy whatover have boeon taken looking to ita
rolenso from Dicinn roservation and ossupanoy, snd its sarvey, appralromont wnd -
gale under the net of 1864, On tho contrary, 1t appears that it was slways the pur- ‘
poro of the Tndian Office to rotain ftus a roservation, « . . i

Tushing aside all tochnieadition of conntruction, ean uny one doubit that for all
practical purposes the teact In question conntitutos an Indinn resorvation? Suioly,
it has all the essontinl charnetoristion of such o resorvation; was regularly established
by the proper anthority; hug been for yeurs and is so occupled by Indlans now, and =
ia regurded and treated as such reservation by the executive branch of the govern-::
ment, to which hay been committed the management of Indian affuirs and the
administration of the public. land system . . . . It is said, however, that the
Klamath River reservation was abolished by section three of the act of 1864, I8
this go? . - o

* * * . x * \ »

In the present instance, the Indians have lived upon the described tract and made
it their home from time immemorial; and it was regularly set apart as such by the
- econstituted authorities, and dedicated to that purpose with all the solemnities known
to the law, thus adding official sanction to a right of occupation alreadyin existence.
1t seems to me something more than a mere implication, arising from\a rigid and
technical construction of an act of Congress, is required to show that it was the intens
tion of that body to deprive these Indians of their right of occupancy of said lands,
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withont consultation with them or their assent. And an implication to that effect is
all, I think that can be made out of that portion of the third section of the act of 1864
which is supposed to be applicable. o

- It was therefore concluded that the Klamath River reservation
might be legally considered a part of the Hoopa Valley reservation,
one of the four Indian reservations nuthorized by the.act of 1864, and
consequently that the Department was clothed with authority to
remove intruders therefrom, and that the Hoopa Valley reservation
may be legally extended so as to cover the ground ‘of the Klamath’
reservation, . :

From the foregoing it will be seen that the question raised by the
appeal as to the status of the Klamath River Reservation in California
is not a®new one. Such reservation has all along been regarded and
treated as retained for Indian purposes, and the Department has so
held. The only Indians even remotely recognized as non-reservation
Indinns wore those residing along the Klunmth River hotween the
boundaries of the Hoopa Valley and Klamath River resorvations. In
the cuso, of Spulding ». Chandler (160 U. 8., 304, 403-404) it is snid:

It is not necessary to dotormine how the reservation of the purticulur tract, subse-
quently known ag the “Indian reserve,”’ came to be made. It: i8 elearly inferable
from the evidence contained in the record that at the time of the making of the
treaty of June 18, 1820, the Ohippews tribe of Indians were in the actual oceupation

. and use of this Indian reserve as an oncampment for the pursuit of fishing. . . . ,
¢ But whether the Indians simply continued to. encamp where thoy had boen aceus-
; tomed to prior to making the troaty of 1820, whethor a soloction of the tract, ulftor-
“wards known as the Indian roserve, wan mado by the Indinns subwoguent 1o the
“makiug of the treaty and acquieseod in by the United Statos Government, or
- whother the selection .was mude by the Governmont und aequicsend In by the
“hinng, b Bamatorind, ., ., Of tho resurvation wus froeo from objoetion by the Goy-
ernmont, it was ay offoctunl as though tho particulur tenet to bo wed was spcitienlly
dosignated by boundiiries in the treuty itsolf. Tho rosorvation thus ereated stood
"pnwlmsly I the snme eatogory as other Tidian roservitions, whothor extablished for
genoral or Hindtod uses, and whothor made by the dircet authority of Congress in the ;
ratification of u treaty or Indiroctly through the medium of u dhuly stuthorized oxecu-
tlve offlcor. o

il In the case of Minnesom . Hitcheock (185 U. S., 873, 389-~00), it wus
Tield; R ’ oL

Now',_in; order to create a reservation it is not necessary that -there should bea
formal cession or a formal act setting'apart a purticular tract, 1t is enough that from
what has been done there results a certain defined tract appropriated to certain
purposes, Lo ’

. And ip the case of State of Minnesota (22 L. D., 388), it was snid:

> It is not hecessary in order to constitute a reservation that a treaty, or act of Con-

, ghall specifically. mention the lands that are reserved, but it is sufficient if the
lands occupied by the Indians are ‘recognized by the oflicials of the government ag
reserved Indian lands, .
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The fact is that by Executive order of October 16, 1891 (Executive
Orders 1902, p. 20), the Hoopa Valley Reservation was made to include
the Klamath River Reservation, as follows: » ~
~ Tt is tereby ordered that the limits of the Hoopa Valley Reservation, in the State
of California, a reservation duly set apart for Indian purposes, as one of the Indian
reservations aunthorized to be set apart in said State by act of Congress approved
April 8, 1864 (13 Stat., 39), be, and the same are hereby, extended so as to include
a tract of country 1 mlle in width on each side of the Klamath River, and extending
irom the present limits of the said Hoopa Valley Reservation to the Pacific Ocean:
Provided, however, That any tract or tracts included within the above-deseribed
boundaries to which valid rights have attached under the laws of the United States
are hereby excluded from the reservation as hereby extended.

This then was the status of the Klamath reservation upon the passage
of the act of June 17, 1892, supra. . Previously thereto nnmerous bills
had been introduced in Congress providing for the disposition and sale

~of lands within said reservation. In his annual report for 1885 the -
Commissioner of Indian Affairs said: .

No less than three bills were introduced in the last Congress * to restore the reser-
vation to the public domain,” in each of which provision was made for allotting
lands in severalty to the Indians (S. 813 and H. R. 112 and 7505). Neither of said.
bills was enacted, for the reason, it is presumed, that they were not reached in the
regular course of business before - djournment. It is my intention to ask at anearly
day for legislation suitable to the wants of these Indmns ‘

In the committee reports upon ITouse billy Nos, 118, Report 1176,
51 Cong., 1 Sess., und 38, Report 161, 52 Cong., 1 Sess., it was stated -
that as the Klamath River Reservation was not included within the
limits of ecither of the four reservations authorized by the act of 1864,
it became abandoned under the prov1sxons of said act. It was further
stated: . ‘

As this land does not constitute an Indian reservation, and has not been used as B
such for twenty-eight years, there does not appear to be any rensonable objection to
the passage of the present bill, the only object and éffect of which will be to pre-
scribe 2 mode for its disposition and sale different from that fixed by act of April 8,
1864 (House Rept. 161, 52 Cong., 1 Sess.).

In view of what is set forth herein the committee was .apparently
mistaken in concluding that the Klamath had not been used as an
Indian reservation. However, none of the bills became law except
thut of June 17, 1892, which can be construed in no other light than a
distinet recognition of the Indians’ rights on said Yeservation. Both
the reports of the committee and the act of, 1892 preclude the idea
that the lands within said reservation should have been disposed of
under the provisions of the act of 1864, a different mode for their dis--
position being prescribed in the bill that became law as Wt\ll as in the
bills that did not.
~ In support of the appeal here reference is made to the case of United
States v, Forty-eight Pounds of Rising Stur Tea (85 Fed, Rep,, 408),
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decided in the United States district court of California, and also to
- the same case decided in the United States cirenit court for the sume
- State (38 Fed. Rep., 400). The first case was elaborately discussed by
/. the Assistant Attorney General for this Department in his opinion of

‘January 20, 1891, hereinbefore referred to, with the result that while
conceding the probable correctness of the judgment rendered in said
case, the Assistant Attorney General was not convinced that his own
views were erroneous, and he could not assent to the reasoning of the
. court. That case arose upon a libel filed by the United States against
~certain packages of goods belonging to one R. D. Hume, seized because

of an alleged violation of Sec. 2183 of the Revised Statutes, which
provides: ' :

Any person other than an Indian who shall attempt to reside in the Indian country
18 a trader, or to introduce goods, or to trade therein without such license, shall for-
=-feit all his merchandise offered for sale to the Indians, or found in his possession,
and shall moreover be lable to & penalty of five hundred dollars, '

The violation of law in this instance consisted in paying the Indians
- ““in trade” for their services_in fishing, by furnishing them with
articles eomposing the cargo of a vessel owned by Hume, in the
Klamath River, a navigable stream under the laws of the State of
California. The court incidentally held that the Klamath River reser-
~ vation was an abandoned reservation, to be disposed of ns specifically
provided in the nct of 1864; that the Klunath lands are not such g
reservation as brings them within the meaning of the terms  Indian
- country.” The Assistant Attorney Genernl held *“there was and

~could be no question properly before the courtas to the legnl or actual
-~ status of that reservation; and the utterances of the Judge in relation
thereto were dicta and not essential to the decision of the ease before
* the court.” The date of decision by the district conrt was June 1,

1888, which was the one discussed by the Assistant Attorney General,

and that of the circuit court April 1, 1889. The case agnin has been

considered in connection with the concurring decision therein on appeal
to the circuit court. The Department is unable to find that it has any
. controlling bearing upon the case now under consideration, Besides,
- whatever persuasive force said cases may have had prior thereto, is
‘minimized or destroyed by veason of the Executive order of October
16, 1891, extending the Hoopa Valley Reservation so as to include
the Klamath, and the act of June 17, 1892, which specifically provides
for a different mode of disposition for the lands in the latter reserva-
tion from that prescribed in the act of 1864,
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‘As To TuE Cnaracrer or THE Lanps 1§y THE Kramarn River
RESERVATION.

The directions given to the State superintendent August 15, 1855,
were to select the reservation from such *‘tracts of land adapted as to
soil, elimate, water privileges, and timber, to the comfortable and
permanent accommodation of the Indians.” '

The land on this river is peculiarly adapted to the growth of vegetables, and it is
expected that potatoes and other vegetable food, which can be produced in any
abundance, together with the salmon and other fish which abound plentifully in the
Klamath river, shall constitute the principal food for these Indians (An. Rept.
Comr. Ind. Affs, 1856, p. 238). - : :

One great difficulty this reservation Jabors under is the small amount of land that-
ean be brought under cultivation. The Klamath river runs through a canon the
entire length, and the reservation being located upon each side of it, the only land
suitable for cultivation is in the bottoms, ranging in size from one scre to seventy.
... With theso exveptions, the balance conists of mountains heavily timbered,
throngh which the river appenrs to have cleft its way, interspersed with bottoms of °
from one to threo neres (Id, 1868, p. 280). -

This reservation is woll located, and the improvements are suitable and of con-
sidorable value. Thero is an abundance of excellent timber for fencing and il other
purposes, and at the mouth of the Klaumath river thore is a salmon fishery of great
value to the Indians (Id. 1861, p. 147). ‘ :

The Klamath river, from the mouth of the Salmon river down, runs mostly
through a close canon, and is a very broken country, and had -my predecossor
allowed the Indians to enre for thomeelves at the time of the groat overflow, they
would huve tnkon to tho mountainy, snd o fow days after the Hlovd had subslded
thoy woukl have retnened to-the river uoke, wnd with fish have providd for thelr
Immedint wants, (as in fuct two-thieds of them did and yot romain thers), and
woull sived the government tho hieavy oxponso of thelr removal and subnlstence ab
Ssith's river,  The great number of Indinns Inhabiting the Klamath and Humbolds
countries, the dense redwood forests on the river bottoms, and the high, craggy,

procipitous mountains buck, would, to my mind, be & serjous warning against any .-

offort to remove them by military fores, ote. (Id. 1864, p, 122).

'The country along the Klumath river, especially where the non-
resorvation Indinns woere loented, and the habits and homes of the
people, ure thus described -in the report of a special agent under date
of June 25, 1885 (An, Rept. Comr. Ind. Affs. 1886, p. 264):

Nature seoms to have done her best here to fashion a perfect paradise for these
Indians, and to repel the approach of the white man. She filled the mouth of the
Klamath River with a sand-bur and huge rocks, reuderhx‘g\;drdhmry navigation
impossible, and pitched the mountains on either sido into such steeps and amazing
confusion that the river has a hard struggle to drive its way through the wonderful
gorges; it turns and twists and tumbles along the rocks and gulches in an incessant

. mad rush to the ocean, without one moment’s rest and without touching the borders
of one acre of meadow land. The banks and hills shoot up abruptly frpm the river
in jaunty irregularity, as if formed solely for the capricious life and limited aspira-
tions of the Indian. Tremendous bowlders and cragged points jut into the river and
change its course, forming innumerable eddies and back currents, where salmon

geek rest, to be taken in large numbers by means of Indian nets, . . . . .
L 4
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This, then, is where these Indians dwell in their grotesque villages. They form a
very respectable peasantry, supporting themselves without aid from the Government
" by fishing, hunting, raising a little stock, cultivating patches of soil, and by day’s
labor at the Arcata lumber-mills. There is a crude thrift among them that one can
not help admiring. Their little villages are perched on the mountain side, with
most picturesque attractiveness, their houses are all made of lumber, and look as if
they had been tossed upon the hillsides and allowed to stand wherever they gained
a foothold. The benuty of irregularity could have no finer effect with-studied art or
the taste of cultivated refinement. Often a latticed porch, a curtained window, ora
high roof with overhanging eaves displays an attempt at civilization, ¢rude as it may
be.... .

The old men keep the nets in order and fish steadily; the women dress and dry
fish, gather acorns for meal, and fetch wood and water; middle-aged men go off to
work awhile, look after the hogs and horses, and make gardens, with their wives to
help them. . It is common to find little gardens of potatoes, beans, and corn among
them, fenced in, just out of town as it were. . . .. Indians have had general
and actual, though unrecorded, possession and occupation of the whole river line
here for years and yénrs. Their dwellings are seuttered and permanent. They
wish to remain here; here they are seli-supporting—uctunlly self-sustaining. This

I8 thelr old home, und home is very dear to them~—treasurad above vverything else.
No plnes can be found 80 well adapted to theso Indians, and to which they them-
solves are o well adapted, as this very spot. No possessions of the Government can
Do botter spared to thom. No territory offers more to these Indinns and very little
territory offers less to the white man. :

* * * * * P

The few among these Indians who have turned their attention tofarming show

much thrift and enterprise. Though, owing to the fact that but a small portion of

" thoir territory Iy suitable for furming, a lavgs majovity of thom dopend upon wages
“for u Hving (Id, 1802, p. 280). ' i '

Phe only arable tand eseuplod Ly Endinng s found on tho benehos along the river
in lots of & fow aores In oxtont.  These ure gonerally cultivated ns girdens, . . .,
The lund allotted can nover be used for agriculture, hut the allotmdnt secures the

~ Indluns in the tonure of thelr homes,  (Id. 1894, p. 117.)

< 1£1t should be thought wise to allot land in severalty to Indians in such o stuge of
_ clvilization, stitl this tract 18 of u charaotor which ought not to bo dovotud to such a
purpose, It would be entirely useless to them, heing alone valuable for fumbering,
- for mining, and stock raising—by far the greater part being heavily timbered, moun-
tulnous, and broken, as shown by the ficld notes of survey of sid lund (Howw Rept,
.. 1176, 51 Cong,, 1 Sess., April 1, 1880, and Id. 181, 52 Cong., 1 Sess., February 5,1802),
“The nhove extructs roquive very little comment. They perhaps
‘show that a comparatively small portion of the ‘lunds within the
 Klamath Indian. reservation is suitable for agricultural purposes,
strictly speaking, and that said lands might fairly be classed as timber
lands, - But it is equally clear that the lnnds within this reservation
are peculiarly adapted to the purposes for which it was set apart,
. reference being had to the location of said lands and the habits and
{ necessities of the Indians. There is little question that the prevailing .
‘motive for setting apart the reservation was to secure to tbe Indians
- the fishing privileges of the Klamath river. At the same time there
s undoubtedly suftidient arable lunds for garden und grazing pur-
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poses, and at some points on the river there-are large quantities of
farming lands. In the Instructions of February 21, 1908 (32 L. D.,
17), it is said: ' ' E
The practice of forbidding allotments under section 4 of the general allotment act,
of lands valuable for the timber thereon, is not based upon any decision of the
Department laying down a well defined rule, and there is no good reason for such
prohibition provided the allotment contains sufficient arable land to support an
Indian family and is on the whole suitable for a home for the allottee and is applied
for in good faith for that purpose. v : :
~ This is certainly true of allotments of reservation lands under the
act of 1887, and particularly so where allotments are authorized of
sspecified tracts under special acts. But what is of more importance,
the above extracts clearly show-that Congress was fully aware of the
status and character of these lands, the history of the Indians and their -
occupancy of said lands, at the date of the passage of the act of June
17, 1892. The act of June 17, 1892, provides, among other things:
That any portion of said land more valuable for its mineral deposits than for agri-

cultural purposes, or for its timber, shall be entered only under the law authorizing
the entry and sale of timber or mineral lands. :

- The whole history of these Indians, thé recommendations of the
Indian Office, and the context of the act itself, show that the primary
purpose of the legislation of 1892 was to preserve the rights of the
Indians located on the Kiamath reservation. Allotments were to be
made to all applicants who should make their selections within one
year. Even lands settled upon, improved, and .occupied by settlers
were not exempt from allotment if the same had been resided upon by
one or more Indians for four months prior to the passage of the act.
After the expiration of one year, if any person had settled upon a tract
not allotted to or reserved for the Indians, he could enter it under the
homestead law upon payment of a certain price therefor. But, under
the proviso above quoted, the lands not allotted or reserved were to he
.entered under the laws usually applicable to their particular character.

As 1o THE TaiBaL Status oF taf Kramata River INpIaNs.

It may be stated generally that these Indians have always been rec-
ognized as a tribe.by the government. - Any effort to show that they
are not u tribe must combat the reports of the government’s agents,
the correspondence between the Department and the Indian Office,
the orders of the Executive and the appropriation acts of Congress
wherein such recognition unmistakably appears. The preponderance
of the evidence introduced at the hearing in this case is to the effect
that the Klamaths constitute u tribe.  Members of the triboiby blood,

“as well as white men who have intermarried with these ln}iians and
who are familiar with their habits, customs and government, from long
residence-nmong them testify that they are a distinet tribe, that they



" DEOISIONS RELATING TO THE PUBLIC LANDS, 219

spenk a different language from the neighboring Indians, hu\e laws,
of their own; that there are men among them who ure mcognued a8
leaders or chiefs—the present chief being Peckwanish Colone} or Sure-
goin Jim—and that the members of this tribe are called ** Polyacks.”
The records of the Indian Office show that on October 6, 1851 a tleaty
was made as follows:

A treaty of peace and friendship made-and concluded at Camp Klamath at the
junction of the Klamath and Trinity rivers, between Redick McKee, one of the
Indian Agents, specially appomted to make Treaties, with the various Indian Tribes
in California, on the part of the United States, and the Chiefs, Captains,; ‘and Head-
.men of the Tribes or bands of Indians, now in council at this camp, representmg the
“Poh-lik,” or lower “Klamath,” The *“Peh-tuck,” or upper Klamath, and the
*Hoo-pah”” or Trinity river Indians—containing also stipulations, preli{minary to
future measures, to be recommended for adoption on the part of the United States.

The treaty provided fora cession, and the setting apart of a described
tract 20 miles in length by 12 in width-—¢ containing in all six; or seven
square miles of farming land”—as an Indian reservation for the tribes

‘named and such other tribes as the United States might thereafter
remove from’ other parts of the valleys of the Trinity and Klamath
‘rivers, or the country adjacent. The treaty appears neverito have
been ratified or confirmed, but it effectively shows that the In‘dmns had
the capacity of making treaties; that they had a tribal orggnization
capuble of entering into a treaty with the United States. _Béing self-
supporting and independent as they were, it may be their tribnl rela-
tions were not so intimate and pronounced as other tribes who were
dependent upon the government. . But they were never theless looked
after by agents of the govemment and were always legaxded and
treated as a tribe. * Congress in the act of June 17, 1892, in effect
recognized these Indians as a tribe, as well as their cl'ums to €he lands
in the Klamath reservutlon, by providing that the proceed’s‘ arising
from the sale of the remaining lands after allotments werg made,
should constitute a fund to be used for the maintenance and educ:mon
of the Indians and their children.

In view of the provisions of the act of J une 17, 1892, tbe above
matters ave given at length as subjects of historical interest’ and not
beenuse they are regarded as of neceesamly controlling importance in
determining.the questions involved in this case. The act of 1892 was
8 special act nuthorizing allotments of specific lands, which alpne pre-
cluded the idea that (,ongl ess intended they should be allotted under
the fourth section of the act of 1887. The act of 1892 provided for
allotment to ““any Indian now located upon said reser vation,” which
removes any question as to whether the lands constituted a reservation,
or whether the Indian was a member of a recognized tribe’ or not.
The question of tribal relation becomes of importance only in, connec-
tion with that portion of the act of 1892 which provides that the allot-
menty therein authorized are to be made to the Indians “nnder the
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pro®  _nsof theact of February eighth, eighteen hundred and cighty-
seven, entitled ‘An act to provide for the allotment of lands in sover-
alty to Indians on the various reservations, and to extend the protection
of the laws of the United States and the Teritories over the Indians,
and for other purposes,’ and, if found entitled thereto, shall have the
same allotted as provided in said act or any act amendatory thereof.”
The act did not provide under which scction of the act of 1887 the
allotments should be made, but as said act of 1892 in terms recognized
the Klamath as a reservation, there ought to be little or no question
that it was contemplated that they should be made under the first sec-
tion of the act of 1887, as the fourth section of said nct refers exclu:
sively to Indians not on reservations. Prior to the passage of the act
of 1892 the Department had already held that the lands within the
Klamath River reservation ““should be allotted, if allotnient be made,
to the Indians thereon, under the first section of the allotment act of
February 8, 1887 (Opinion Asst. Atty. Gen’l, January 20, 1891). The
wording of the net of 1892 is ““any Indinn now locatod upon snid resor. -
vation.” It doos not have to be shown under this net that the Indian
was wmember of a tribo or band, and this shows that all the provi-
sions of the uct of 1887 are not applicable, but rather the munnor
therein prescribed for making allotments. Whatever may have beon
‘the status of the lands or the Indians the act of 1892 took them out of
the class sibject to allotment under the fourth section of the act of.
1887. The lands within the Klamath have never been such ns could
be regarded as * not otherwise appropriated.”

At the time the allotments in question were mnde the husband of
Mury Shelton, sr., Williun Shelton, n white man, was dend, and hor
dnughtor, Mary Shelton, jr., was about twelvo yours of age. The-
widow wan thon living with hor son-in-luw on u trnet of land adjolning .
the presont allotmonts, which tract had been allottod to the lutter’s
duughter.  The Sheltons have always beon cluimed by the Indinns s
members of the tribe. It seomed to be conceded that the country
along the Klamath river is all of the same general character. The
lands allotted the Sheltons are similar in all respects to many allot- .
ments where the Indians actually live and maintain their families. :
The fishing privileges are considered by the Indians as of more value -
in making a living than agricultural pursuits. They also utilize nuts,
acorns and berries for food. The evidence tends.to show that at
time of these allotments there were no lands open more valuable for.
the purpose of making homes—all of the open lands having been
allotted or settled upon by the whites, - It appears that there are some
good farm lands within six or. eight miles of the ocean, but it also
appears that the allotting agent commenced at the mouth of the river
and worked up. So that when these allottees were reached all the
so-called open lands were already claimed by other Indians, the result’
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being that many Indinns had to take small pwcea Now, as herein
shown, all these conditions were well known to Congress at date of
| passugre of the act of June 17,1892, 'That act provxded for allotments
* to Indians located on the resérvation. In the view suggesned by the

* appeal here the act of 1892 would have been wholly inoperative at its
pussago for one reason alone, that is, that the lands to be allotted were
timber lands. Being aware of this condition it must be assumed that
Congress would not do a vain act, that is, would provide only for the
allotment of agricultural lands knowing full well that the lands speci-
- fied for allotment were not of that character.

Under the genem] allotment act of 1887 reservation Indmns are not
required to settle, improve, or maintain residence upon their allot-.
ments made from lands held for the tribe, so that it is unnecéssmy to
consider the evidence bearing on those points in this case. ' Being a
recogmzed member of the tribe, Mary Shelton, Ar, WS cnmtled to -
“shave in tho tribal proporty regardloss of her marringe to n white man,
Heor status in this respect was not affected by tho net oi’ August 9, 1888
(25 btnt., 802), or the nct of June 17, 1892. Her duughter, Mary
- Shelton, jr., 'would: also have been entltled to an allotmont under the
" act of 1887, and her rights are preserved by the act of June 7, 1897
(80 Stat., 62, 90), which likewise was not affected by said act of 1892.

A supplemental brief has been filed here by appellant upon the scope
of tho act of April 23, 1904 (88 Stat., 297), with particular uﬁm‘onw
to the boaring of snid act upon the authority of the Seerotury of the
Intorior to eancel st or trust putonts issuod for Indinn allotments,
In viow of the conclusion ronchod hoveln it will be ummomsm‘y’ to dis-

_cuss in this connection tho question thus ruisod.
© The decision of your oflice holding thuse ullotmonts intuet, is immby
aflirmed.

D&ﬂl’lu‘-LAND APPLICATION—EXECUTION OUTSIDE OF LAND msrmcr——
' ACT OF MARCIH 4, 1004 y "

NATHANIEL L. Warp.

Umler the act of March 4, 1904, an apphcatmn to enter under the desert—land laws,
: although made outside the land diatrict, is nevertheless, if made thhm the..
_ county in which the land is situated, properly executed.

Acting Secretary Ryan to the Commissioner of the General Land O_ﬁzce,
(F.L.C) September 8, 1904 (D. C. H.)

. 'This case is before the Department on the appeal of Nathanigl L.
~ Ward from your office decision of March 21, 1904, affirming the sction
“of the local officers in rejecting his application to make entry under
the desert land luws for the S. # of the SE. $ of Sec. 35,T.5 N., R .34
h., Walla Walla, Washington, land district.
The said application was reiected for the was---



