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PARTITION CERTAIN LANDS BETWEEN THE
HOOPA VALLEY TRIBE AND THE YUROK IN-
DIANS, TO CLARIFY THE USE OF TRIBAL
TIMBER PROCEEDS

FRIDAY, SEPTEMBER 30, 1988

HoUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ADMINISTRATIVE LAW AND
GOVERNMENTAL RELATIONS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to call, at 10:20 a.m., in room
2226, Rayburn House Office Building, Hon. Barney Frank (chair-
man of the subcommittee) presiding.

Present: Representatives Frank, Brooks, Glickman, Morrison,
Berman, Cardin, Swindall, Coble, and Smith.

Staff present: Janet S. Potts, counsel; Belle Cummins, assistant
counsel; Roger T. Fleming, associate counsel; and Florence T.
McGrady, legal assistant.

Mr. Frank. Good morning.

This is a hearing on H.R. 4469. I apologize for being late, but 1
was in the wrong room. There is a somewhat complicated procedur-
al history here. An original bill was filed where it appears that -
there was some piece of jurisdiction that was relative to the Judici-
ary Committee’s jurisdictional role, though it was primarily in the
Interior Committee.

(A copy of H.R. 44689 follows:)

(1)



100t CONGRESS
2 H, R. 4469

To partition certain reservation lands between the Hoopa Valley Tribe and the
Yurok Indians, to clarify the use of tribal timber proceeds, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

Apgiy 26, 1988
Mr. Bosco (for himself, Mr. CoeLHO, and Mr. MnLER of California) introduced
the following bill; which was referred jointly to the Committees on Interior
and Insular Affsirs, the Judiciary, Energy and Commerce, and Merchant
Marine and Fisheries

A BILL

To partition certain reservation lands between the Hoopa Valley
Tribe and the Yurok Indians, to clarify the use of tribal
timber proceeds, and for other purposes.

1 Be it enocted by the Senate and House of Represenia-

2 tives of the United States of America in Congress assembled.

3 SECTION 1, DEFINITIONS.

4 As used in this Act—

5 (1) the term ‘“Hoopa Valley Tribe’’ means the

6 Hoopa Valley Tribe, organized under the constitutions
and amendmentzs approved by the Secretary on No-
vember 20, 1933, September 4, 1952, August 9,
1963, and August 18, 1972,
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2
(2} the term “Yurok Tribe” means the Yurok
Tribe as recognized by the Secretary; )
(8) the term ““Secretary” means the Secretary of
the Interior;
(4) the term “‘trust land’”’ means an interest of an
Indian or tribe in land held in trust, or subject to &
restriction against alienation, by the United States; and
(5) the term “‘unallotted trust land’’ means those
lands reserved for Indian purposes which have not
been allotted.
SEC. 2. RESERVATIONS; DIVISION AND ;&DDITIONS.

(8) Hoora VALLEY RESERVATION.—The area of land
known as the “square’ (defined as the Hoopa Valley Reser-
vation established under section 2 of the Act of April 8, 1864
(13 Stat. 40), the Executive order of June 23, 1876, and
Executive order 1480 of February 17, 1912) is hereby estab-
lished as the Hoopa Valley Reservation. The unallotted
Indian land and assets of the Hoopa Valley Reservation shall
continue to be held in trust by the United States for the bene-
fit of the Hoopa Valley Tribe.

(b) YUrROK RESERVATION.—

(1) The area of land known a: the “extension”

{defined as the reservation extension uhder the Execu-

tive order of October 16, 1891, buat excluding the Re-

sighini Rancheria) is hereby established as the Yurok

#HR 4469 I
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Reservation. The unallotted trust land and assets of
the Yurok Reservation shall continue to be held in
trust by the United States for the benefit of the Yurok
Tribe.

{2} Subject to valid existing rights, all national
forest system lands within the Yurok Reservation are
hereby held in trust for the use and benefit of the
Yurok Tribe and shall be part of the Yurck Reserva-
tion. Such lands shall be transferred from the Secretary
of Agriculture to the Secretary of the Interior.

(3) The Secretary shall seek to purchase land
along the Klamath River, California, to be added to
the reservation of the Yurok Tribe. There is authorized
to be appropniated $2,000,000 to carry out this para-
graph.

(c) BOoUNDARY CLARIFICATIONS OB CORRECTIONS.—

(1) The boundary between the Hoopa Valley Res-
ervation and the Yurok Reservation is the line estab-
lished by the Bissel-Smith survey.

(2) The Secretary shall publish & description of
the boundaries of the Hoopa Veliey and Yurok Reser-
vations in the Federal Register.

(d) MANAGEMENT AND (GOVERNMENT OF THE YUROE

24 RESERVATION.—

@®HR 4469 TH
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(1} The Secretary shall manage the unaliotted
trust land and assets of the Yurok Tribe and govern
the Yurck Reservation until the tribe has organized
pursuant to section 3. Thereafter, those lands and
assets shall be administered as tribal trust land and the
reservation governed by the Yurok Tribe as other
reservations are governed by the tribes of those
reservations.

(2) The Hoopa Valley Reservation and the Yurok
Reservation shall be subject to section 1360 of title 28,
United States Code, section 1162 of title 18, United
States Code, and section 403(a) of the Act of April 11,
1968 (82 Stat. 79; 25 U.8.C. 1323(a)).

(e} LAND EXCHANGES AND RIGHTS-OF-WaAY. —

(1) The Secretary may make or approve the ex-
change of trust land in the Yurok Reservation for an
interest in land in or near the reservation.

(2) The Secretary may acquire an interest in land
for a right-of-way needed for access to trust land in the
Yurok Reservation. The interest may be taken in trust
for the beneficial owner of the trust land.

() L™MITATION OF AcCTIONS; REIMBURSEMENT OF

UNITED STATES FOR DAMAGES AWARDED.—

(1) Notwithstanding anv other provision of waw,

any action in any court for damages based on inad-

&HR 4465 IH
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equate compensation or & taking resulting from the di-

vision of land provided under this section shall be for-
ever barred unless the complaint is filed within two
years after the date of enactment of this Act.

(2) If the United States is found liable to the
Hoopa Valley Tribe or Yurok Tribe, or to the Indians
of either tribe, for damages based on inadequate com-
pensation or & taking resulting from the division of
land between the tribes provided under this section, the
United States shall be entitled to & judgment for reim-
bursement from the other tribe’s future income. Such
reimbursement may be sought by joinder of the other
tribe in the proceeding against the United States or in
a separate action against the other tribe by the United

States in United States district court.

SEC. 3. SETTLEMENT OF PENDING LITIGATION.

(a) ParTial JUDGMENT aND PER CaPriTA Pavy-

MENTS.—For the purpose of providing for partial judgments
under section 2517 of title 28, United States Code, the cases

entitled Jessie Short against the United States (Cl. Ct. No.

]
(3]

102-63) and Charlene Ackley against the United States (Cl.
Ct. No. 460-78) may be treated as ceses subject to section
10(e) of the Contract Disputes Act of 1978 (41 U.S.C.
609(e)).

(v) DisTRIBUTION OF Escrow Funps.—

OHR 4469 1H
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(1) POBT 1874 DAMAGES.—Qut of amounts in the
escrow fund, the Secretary of the Interior shall pay
amounts to qualified Jessie Short plaintiffs equal to the
per capita share of income from the joint reservation
distributed to individual members of the Hoopa Valley
Tribe after December 31, 1974. Each such payment
ghall include simple interest from the date on which
each such distribution was made determined in accord-
ance with section D of the opinion filed March 17,
1987, in the United States Claims Court in the two
cases referred to in subsection (a).

(2) APPORTIONMENT OF REMAINDER.—

(A) Any amount remaining in the escrow

fund after all payments are made under para.graph

(1) shall be apportioned between the Hoopa

Valley Tribe and the Yurok Tribe. The Hoops

Valley Tribe shall receive 50 percent of such

amount and the Yurok Tribe shall receive 50 per-

cent of such amount,

(B) Amounts distributed under subparagraph

(A) may not be distributed per cepits to any indi-

vidual before the date which ir 10 vears after the

date on which the apportiomment is made under

subparagrsph (£); and

OHE 4286 TH
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(3) Dernurions.—For the purpose of this

sectiop—

(A) the term “escrow fund” means the
moneys derived from the joint reservation which
are held in trust by the Secretary in the account,
“Indian Money, Proceeds of Labor";

(B) the term “qualified Jessie Short plaintiff’’
means any plaintiff in either of the two cases re-
ferred to in subsection (a) who is determined by
the United States Claims Court to be entitled to
recover pursuant to either such case; a,nd

(C) the term *“joint reservation” mesans the
“square” (defined as the reservation established
under section 2 of the Act of April 8, 1864 (13
Stat. 40), and the Executive order of June 23,
1876) and the “extension” (defined as the reser-
vation extension established under the Executive
order of October 16, 1891, but excluding the Re-
sighini Rancheria).

SEC. 4. YUROK TRIBAL ORGANIZATION.

The Yurok Tribe may orgenize under sections 16 and

22 17 of the Act of June 18, 1934 (48 Stat. 987, 988; 25
23 U.8.C. 4786, 477).

®HR &462 IH
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SEC. 5. SPECIAL CONSIDERATIONS.

(8) L1rE ESTATE GIVEN TO THE SMOKERS FAMILY.—
The 20 acre land assignment on the Hoopa Valley Reserva-
tion made by the Hoopa Area Field Office of the Bureau of
Indian Affairs on August 25, 1947, to the Smﬁkers family
shall continue for the lives of those family members resident
on the assignment on January 1, 1987,

(b) REsicHINT RANCHERIA MERGER WITH YUROK
RESERVATION.—If three fourths of the members of the Re-
sighini Rancheria vote in an election conducted by the Secre-
tary 1o merge with the Yurok Tribe, and the goi'erning body
of the Yurok Tribe agrees, the Resighini Rancheria shall be
extinguished and the area shall be part of the Yurok Reser-
vation with the unallotted trust land therein held in trust by
the United States for the Yurok Tribe. The Secretary shall
publish in the Federal Register a notice of the effective date
of the merger.

SEC. 6. HEALTH ISSUES.

(a) CLeanvr or Dumrp SITES.—Thg Secretary of
Health and Human Services shall clean up all dump sites
loceted on the Yurok Reservation on the date of enactment of
this Aet, with emphasis first given to the dump sites located
along the banks of the Klamath River.

(b) Sorip WASTE Disposar.—The Secretary of the
Interior, through the Bureau of Indian Affairs, shall seek to

enter into a memorandum of understandir:z with Humboldt

@HR 4468 TH
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and del Norte counties, California, regarding the disposal of
solid waste from the Yurok Reservation pending the organiz-
ing of the Yurok Tribe pursuant to section 3.

(c) HEavrH CARE FOR NoN-Hoora INDIANS LiviNG
oN THE Hoora RESBERVATION.—The Secretary of Health
and Human Services, through the Indian Health Service,
shall enter into a memorandum of understanding with the
Hoopa Valiey Tribe to ensure the continued health care for
non-Hoopa Indians living on the Hoopa Reservation.

SEC, 7. TREATMENT OF MONETARY RECOVERY FOR TAX PUR.
POSES AND FEDERAL PROGRAMS,

Any monetary recovery by a plaintiff in the cases enti-
tled Jessie Short against the United States, Charlene Ackley
against the United States, Aanstadt against the United
States or Giffin against the United States (Cl. Ct. No, 102-
63, 460-78, 146-85L, and 746-85L, respectively)—

(1) shall be exempt from any form of taxation,

Federal or State, whatever recovered by an original

plaintiff or the heirs of & deceased plaintiff; and

(2) neither such funds nor their aveilability shall
be considered ¢¢ income or resources, or otherwise uti-
lized as the basis for denving or reducing the financial
assistance or other benefits to which any household or

member would otherwise be entitled, under the Social

®HR 446f IH
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Security Act or any Federal or federally assisted

program.

SEC. 8. KLAMATH RIVER BASIN FISHERIES TASK FORCE.

(a) INn GENERAL.—Section 4(c) of the Act entitled “An
Act to provide for the restoration of the fishery resources in
the Klamath River Basin, and for other purposes” (16
U.S.C. 460s5-8) is amended—

(A) in the matter preceding paragraph (1), by
striking out 12" and inserting in lieu thereof “13";
and

(B) by inserting at the end thereof the following
new paragraph:

“(11) A representative of the Yurok Tribe, who
shall be appointed by the Secretary until such time as
the Yurok Tribe is established and Federally recog-
nized, upon which time the Yurok Tribe shall appoint
such representative beginning with the first appoint-
ment ordinarily occurring after the Yurok Tribe is

-‘ recognized.”’.

(b) SPECIAL RULE.—The initial term of the representa-
tive appointed pursuznt to sectior 4(c)11) of such Act (as
added by the amendment made by subsection (a)) shall be for
t’.at time which is the remainder of the terms of the members

of the Task Force then serving. Thereafter, the term of such

oHR 4469 IH



W o0 -2 o Ot B W D

—_ e e et e =t et et et
00 =~ G U1 B W D e O

12

11
representative shall be as provided in section 4(e)} of such
Act.
SEC. 9. TRIBAL TIMBER SALES PROCEEDS USE.

Section 7 of the Act of June 25, 1910 (36 Stat. 857; 25
U.8.C. 407), is amended to read as follows: “Under regula-
tions prescribed by the Secretary of the Interior, the timber
on unaliotted trust land in Indian reservations or on other
land held in trust for tribes may be sold in accordance with
the principles of sustained-yield management or to convert
the land to a more desirable use, as determined by the Secre-
tary. After deduction for administrative expenses under the
Act of February 14, 1920 (41 Stat. 415; 25 U.S8.C. 413), the
proceeds of the sale shall be used—

“(1) as determined by the governing bodies of the
tribes or reservations concerned and approved by the
Secretary, or

“(2) in the absence of such a governing body, as de-

termined by the Secretary for the tribe concerned.”.

O

oHR 4469 IH
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The chairman of the full committee, Mr. Rodino, is concerned
about that, and we would not want to be any lacuna in our jurisdic-
tional responsibility. The sponsor of the bill, who has worked very
hard, informs me that we have a new version of the bill, and some
of the problems that impinged on our jurisdiction are no longer
present, and it is his belief that this bill is not generally affected,
but that is what we will hear today.

And while there won’t be time for a formal action, we do have a
full committee meeting this afternoon, and if this is, in fact, as the
gentleman described it, we may very well be able to remove any
obstacle.

Our first witness is Douglas Bosco.

TESTIMONY OF HON. DOUGLAS H. BOSCO, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Bosco. Thank you very much, Mr. Chairman. I want to ex-
press my gratitude to you for holding this hearing, especially so
quickly, and I do appreciate the Judiciary Committee’s interest in
our measure.

House Resolution 4469 will divide the Hoopa Valley Indian Res-
ervation in northern California into two reservations, one for the
use of the Hoopa tribe, the other for the Yurok tribe. It will enable
each to organize and govern itself, and it provides the establish-
ment of tribal roles and the payment to individuals of funds now
held in trust by the United States.

As you mentioned, Mr. Chairman, originally this bill did have
bearing on the Judiciary Committee, because it provided for the
payment of claims under a case pending in the Federal Courts.

However, the Justice Department objected to this provision, be-
cause they feel that case is already close to being settled, and any
payment of claims at this time would be premature, so that part
was depleted—deleted from the bill when it was heard by the Inte-
rior Committee, and the Parliamentarian of the House informed
me that the Judiciary Committee of the House therefore doesn’t
have at least any official jurisdiction over the bill.

But Mr. Rodino was concerned that perhaps this bill would re-
flect on current litigation, and we are very pleased to be here today
to answer any of those questions that you or he might have.

Mr. Chairman, each of the Federal judges who have heard mat-
ters related to the Hoopa Valley Reservation dispute over the years
has said that it is Congress’ responsibility to settle many of the
contentious issues involved. This legislation meets that responsibil-
ity.

I am proud to say that the people who will be affected the most,
the Indians of the reservation, have worked hard to resolve their
differences. As a result, we have widespread support for this legis-
lation, including the leadership of both tribes, all the national
Indian organizations, the major newspapers of California, and even
Jessie Short, who filed an original lawsuit some 25 years ago that
started these decades of contention, and her hard work, hopefully,
will result shortly in an Act of Congress that benefits the thou-
sands of people who heretofore have seen r.o relief whatsoever.
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I wanted to point out to the committee, for your reference, a fine
paper that was done by the American Law Division of the Library
of Congress at the request of the Interior Committee. It presents in
good detail all of the major legal issues involved in this legislation,
both from a present and historical standpoint.

Thank you again for your interest, and I would be happy to
answer any gquestions.

Mr. Frank. Explain to us, if you could, exactly where the change
came with regard to pending litigation in the bill?

Mr. Bosco. There is a case in the Federal Claims Court called
Jessie Short v. the United States. It was filed some 25 years ago,
and challenges the distribution of timber revenues from the Hoopa
Valley Reservation. That case, for the most part. has been settled.

The Court now is simply trying to find which Indians of the res-
ervation should be paid under these claims, and the roles of the—
are being prepared for that purpose. Our legislation wanted origi-
nally to get this money out to people, because it has been some two
decades and no one has seen any money from the claims, and so we
provided for partial payment of those claims.

As ] mentioned, the Justice Department felt that this was prema-
ture, that these people will start to get their money shortly in any
case, and we didn’t want to compromise the legal procedures.

So we dropped that entire provision from the bill, and it no
longer calls for the payment of those claims.

Mr. Frank. All right. I have no further questions.

Anyone else?

Mr. CosLE. Mr. Chairman? Mr. Bosco, you mentioned in your
presentation that both tribes agree; what happened to the third
tribe? Wasn't there a third tribe involved in this?

Mr. Bosco. Well, Mr. Coble, the reservation—I shouldn’t go into
any great detail in this——

Mr. CoeLE. This is a friendly question.

Mr. Bosco. This has long been the home of Indians of various
tribes; however, it is recognized that the Yuroks and the Hoopas
have claim to the reservation. One other group, the Karuks, are al-
readv organized and recognized as a tribe, but their residency is
elsewhere. It isn’t on this reservation.

Mr. CosLE. So they are not parties to this?

Mr. Bosco. They want te be, because they want to participate in
the funds that will be distributed under it. I think this is borne out
by the Congressional Research studies that I alluded to. I feel that
they really don’t as a tribe have a claim on this particular reserva-
tion.

Some individuals, as Xaruks, have lived »n the reservation and
they will have the opportunity under the legislation to receive the
benefits of distribution of funds. But the tribe itself I do not believe
can make a claim to distribution of funds.

Mr. CoBLE. Thank you. No further questions.

Mr. FranNk. Let me ask, have yvou seen the Justice Deperiment’s
amendments to this bill?

Mr. Bosco. As of that time? We have been working with them
throughout.
er. Frank, September 30, 1988. It looks like thex have two more
ideas.
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Mr. Bosco. I am not aware of that.

Mr. Frank. I shall read you what it says. “We worked closely
with his staff on this piece of legislation. We have two remaining
concerns of the bill.”

Mr. Bosco. I am not aware of that.

Mr. Frank. It is rather strange wording on the part of Justice.
One, affirming tribal consent to the contribution of Hoopa escrow
moneys to the settlement fund, and affirming to the contribution of
Yurok escrow moneys. That is just making it explicit.

Mr. Bosco. I don’t think that will be a problem. The Justice De-
partment has been enormously helpful.

Mr. FRANK. And they wanted—they said, it is possible that Con-
gress might take action to make payment unnecessary. They
wanted a provision that would deal with that. Notwithstanding, it
shall not be paid 180 days after judgment. Payments shall be
made—I don’t know why we want to do that.

But I wonder if you might want to look at the escrow language.
It doesn’t sound like you have any problem with it. Perhaps you
want to incorporate that.

Mr. Bosco. I will. Their suggestions have always been meritori-
ous, I think. Those changes are made, I am sorry.

Mr. FrANK. So, you incorporated that then?

Mr. Bosco. I am just the front man in all of this.

Mr. FRANK, Mr. Berman?

Mr. BErMAN. I don’t want to get bogged down in the lacuna of
Jurisdictional matters.

Mr. FraNK. The lacunae.

Mr. BERMAN. What, there are more than one? If we don’t act, do
we just sort of waive our reole and it moves on, or is it because it is
a joint referral, do we have to pass something or else the bill can't
be taken out?

Mr. Frank. I don’t think—is this a joint proposal? Well, if it is
joint, we would have to report it out. We have a full committee
hearing this afternoon. What the chairman expressed to me, there
are two questions here. One is the court dispute, and there is a ju-
risdiction argument that says any time the U.S. Government is a
defendant, it is within our jurisdiction.

I have problems with our being forced to exercise that in every
case I think that is right and we ought to have the right to deal
with that if we have a particular reason to. This committee does
havle some expertise in the area of claim to the procedures in gen-
eral.

Where, however, what is at issue is not procedural in any sub-
stantive way, but turns on the substance of the dispute, I am less
convinced that while we continue to have the jurisdiction, we
should exercise it because we are not the experts in Indian matters
or defense matters, we are not the experts in every substantive dis-
pute that comes up.

And I don’t think it would be useful for us if the rule was that
every bill which affected a claim against the United States had to
be substantively decided by this committee. I don't think that we
could do that.

The chairman was concerned about a special procedural problem
above and beyond that which has to de with an unfortunate prece-
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dent that made or followed legislation affecting pending cases.
That is the particular piece that seems to be resolved.

So, my inclination would be—it would be for us to waive rather
than act, because I don’t feel competent to pass on the substantive
issue one way or another. The chairman asks us particularly to ex-
ercise our charge to look at the procedural question. It does seem
like it is getting somewhat resolved.

So that is my sense of where we are right now.

Mr. BErMAN, We will hear from other witnesses, but it sounds
like this is a complicated case that in the last week of the session
don’t know how we can—1I don’t know quite how we can thorough-
ly get into all the merits of this dispute, and so, I guess——

Mr. Frank. As I said, if there was some particular procedural
issue, we would have something to contribute. It has gone through
the Interior Committee. It has not passed before the House. People
unhappy with it have the option of making argument against it.

But I don't think this committee is in a position, although we
have the jurisdiction, we don’t have to exercise it in every case in
an affirmative way. We have been satisfied it is a procedural prob-
lem, and as to the substantive issue, we would defer in this particu-
lar instance without setting any kind of binding precedence to do
S0.
Any further questions?

Mr. Bosco. I might say, Mr. Chairman, that this bill has not
lacked scrutiny in the Congress. We have had one hearing in the
Interior Committee, and over in the Senate there have been two
hearings by Senator Inouye's Select Committee on Indian Affairs.

And we have literally gone over every cent of the bill. It does
state a different policy than our Government has had so far toward
these particular people. But it hasn't lacked any scrutiny by the
Congress.

Mr. Frank. That gets to the question we just referred to. This
subcommittee and, indeed, this full committee has no expertise in
what the old policy was. If you put the two down on paper and ask
us to pick, we would have a random chance.

This is a substantive sub-matter. Thank you.

[The prepared statement of Mr. Bosco follows:]
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TESTIMONY OF
CONGRESSMAN DOUGLAS H. BQSCO
BEFORE THE
HOUSE JUDICIARY SUBCOMMITTEE ON
ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS
CONCERNING HR 4469
THE HOCPA/YUROK SETTLEMENT ACT

September 30, 1988

Mr. CHAIRMAN -- Let me first express my gratitude to you for
agreeing to hold this hearing. H.R. 4469 will divide the Hoopa
Valley Indian Reservation in Northern Califernia into twe
reservations -- one for the use of the Hoopa tribe, the other for
the Yurok tribe. It will enable each to organize and govern
itself, and it provides for the establishment of tribal roles and
the payment to individuals of funds now held in trust by the

United States.

Originally this legislation contemplated the payment of sums
owed certain individuals under a court of claims case, Jegsie

Short v. United States. For this reason, it was referred to the

House Judiciary Committee. Because this case is nearing
settlement on ites own, and due to the Justice Department’s helief
that even partial payments under the case would be premature, ﬁhis
provision was deleted from the legislation. The measure ag it now
stands, as amended in the House Interior Committee, would not be
referred to the Judiciary Committee, according to the House
Parliamentarian. Nevertheless, I believe Chairman Rodino had
concerns that the legislation weuld unduly affect existing

litigation. We are prepared today to address these concerns.
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I would commend to your Committee’s attention a fine report
issued by the American Law Division of the Congressional Research
Service (September 13, 1988 "Question with Respect to Hoopa Valley
Reservation Settlement as proposed in H.R. 4469"). This report,
reguested by the Interior Committee, presents a detailed
discussion of the main leggl issues and a histerical perspective

as well.

Mr. Chairman, each of the Federal judges who hac heard
matters related to the Hoopa Valley Reservation dispute over the
years has said that it is Congress’ responsibility to settle many
0f the contentious iesues involved. This legislation meets that
respongibility. I am preoud to say that the people who will be
affected the most, the Indians of the reservation, have worked
hard to resolve their differences. As a result, we have
widespread support for this legislation, including ihe leadership
of both tribes, all the national Indian organizations, the major
newspapetrs of California, and even Jesse Short, who filed the
original lawsuit some twenty-five years ago and whoee dedication
to her people will scon result, we hope, in an act of Congress
that benefits the thousands of people who heretofore have seen no

relief whatsoever.
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Mr. FRANK. We will next hear from Mr, Schiosser. Oh, I forgot
the Department of Justice, I am sorry. Why don’t you come for-
ward? Go ahead.

TESTIMONY OF JAMES L. BYRNES, DEPUTY ASSISTANT ATTOR-
NEY GENERAL, LANDS DIVISION, DEPARTMENT OF JUSTICE

Mr. ByrnEs. Thank you, Mr. Chairman and members of the com-
mittee.

On behalf of the Department of Justice, | am pleased to have this
opportunity to present our views on H.R. 4469 as amended, legisla-
tion to partition reservation lands between the Hoopa Valley Tribe
and the Yurok Indians, as introduced by Congressman Bosco. This
legislation satisfies our litigation concerns. However, because of
budgetary and other policy concerns, we defer to the Department
of the Interior for the Administration’s position on the bill.

In 1876, a 12-mile square tract of land in northern California,
The Square, occupied mainly by Hoopa Indians, was set aside by
President Grant as the Hoopa Valley Indian Reservation. In 1891,
President Harrison extended the boundaries of the reservation to
include the adjoining one-mile-wide strip of land on either side of
the Klamath River, the “Addition” or “Extension,” which was oc-
cupied mostly by Yurok Indians.

Beginning in the 1950s, the Hoopa Valley Tribe, a federally-rec-
ognized and organized tribe, began receiving proceeds from the har-
vesting of timber from the Square. Some of the proceeds from the
timber harvests were distributed on a per capita basis to individual
members of the Hoopa Valley Tribe. This prompted suits by other
Indians who were not members of the tribe and thus did not re-
ceive per capita payments.

In these cases, the United States Claims Court held, contrary to
the Government's position, that the Square and the Extension were
a single reservation and that all Indians of the reservation were
entitled to share in a money judgment based on past distributions
of individualized moneys, i.e. the per capita payment.

Since the initial ruling in 1973, efforts have been made to identi-
fy the qualified plaintiffs, to settle the litigation and to mediate the
dispute which is focused on the conflicting positions of the orga-
nized Hoopa Valley Tribe and the federally-recognized but not or-
ganized Yurok Tribe.

As amended, H.R. 4469 would provide for the partition of the
Hoopa Valley Reservation into two separate reservations, to be
held in trust by the United States for the Hoopa Valley Tribe and
the Yurok Tribe, respectively. The bill also provides for the estab-
lisllunent and distribution of a Settlement Fund for eligible individ-
uals.

The Department of Justice has worked closely with Congressman
Bosco’s staff to draft legislation that meets our litigation concerns.
We have, however, two remaining concerns with the bill. Qur first
conczrn 1s clarification that no Fifth Amendment taking is intend-
ed by the sections providing for the contribution of tribal moneys
to the Settlement Fund. This bill already provides for a waiver of
claims by the Hoopa Tribe and, under certain circumstances, the

Yurok Tribe.
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While we understand the waiver language as already evidencing
tribal consent, we think a provision requiring express tribal con-
sent could provide a clearer acknowledgment by the tribal govern-
ment that no taking has occurred.

We, therefore, suggest that section 2(a)2)XA) be changed to read
as follows:

“(2XA) The partition of the joint reservation as provided in this
subsection shall not become effective unless, within 60 days after
the date of the enactment of this Act, the Hoopa Valley Tribe shall
adopt, and transit to the Secretary, a tribal resolution:

“(i) waiving any claim such tribe may have against the United
States arising out of the provisions of this Act, and——

“(ii) affirming tribal consent to the contribution of Hoopa escrow
moneys to the Settlement Fund, and for their use as payments to
Rhe Yurok Tribe, and to individual Yuroks, as provided in this

ct.”

; 1\I?Ve likewise suggest that section 9(c)2)XA) be changed to read as
ollows:

“(A) the adoption of a resolution, by a vote of not less than two-
thirds of the voters present and voting:

“(i) waiving any claim the Yurok Tribe may have against the
United States arising out of the provision of this Act, and——

“(ii) affirming tribal consent to the contribution of Yurok escrow
moneys to the Settlement Fund, and for their use as payments to
Eﬁe IiOOpa Tribe, and to individual Hoopa members, as provided in

is Act.”

Our second concern involves section 13(cX2) of the bill, which
provides that, in the event of a judgment against the United States
based on a Fifth Amendment taking, the Secretary of the Interior
shall submit a report to Congress recommending possible Congres-
sional modifications to the bill.

Pursuant to this section, Congress could change the nature of the
act that constituted a taking, and thus make payment for a perma-
nent taking by the United States unnecessary. In order to ensure
that payment is not made in the event that Congress takes action
to make the payment unnecessary, we suggest that the following
provision be added to section 13(c)2) of the Act:

“Notwithstanding the provisions of 28 U.S.C. 2517, any judgment
entered against the United States shall not be paid for 180 days
after the entry of judgment; and, if the Secretary of the Interior
submits a report to Congress pursuant to this section, then pay-
ment shall be made no earlier than 120 days after submission of
the report.”

The bill's remaining provisions largely involve budget and policy
matters, and we defer to the Department of the Interior on them. I
would be pleased to answer any questions you might have.

Mr. FrRaANK. Any questions?

Mr. CoBLE. Mr. Chairman? One brief question.

Is it not true that the United States presently holds the reserva-
tion in trust for the benefit of all the Indians of the reservations?

ir. Byrnes. Yes, it is.

Mr. CosLE. Is that going to be any problem?

Mr. ByrnEs. No, sir, this bill exercises Congress’ plenary power
in establishing how the reservation will be run. The reservation
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will continue to be held in trust, however, there will be two sepa-
rate reservations, one for the Yurok Tribal members, and one for
the Hoopa Tribe.

Mr. CosLE. Thank you.

Mr. FrRaNk. Any others? Thank you.

[The prepared statement of Mr. Byrnes follows:]
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1 wanted to point out to the committee, for your reference, a fine
paper that was done by the American Law Division of the Library
of Congress at the request of the Interior Committee. It presents in
good detail all of the major legal issues involved in this legislation,
both from a present and historical standpoint.

Thank you again for your interest, and 1 would be happy to
answer any questions.

Mr. Frank. Explain to us, if you could, exactly where the change
came with regard to pending litigation in the bill?

Mr. Bosco. There is a case in the Federal Claims Court called
Jessie Short v. the United States. It was filed some 25 vears ago,
and challenges the distribution of timber revenues from the Hoopa
Valley Reservation. That case, for the most part. has been settled.

The Court now is simply trying to find which Indians of the res-
ervation should be paid under these claims, and the roles of the—
are being prepared for that purpose. Our legislation wanted origi-
nally to get this money out to people, because it has been some two
decades and no one has seen any money from the claims, and so we
provided for partial payment of those cfaims.

As I mentioned, the Justice Department felt that this was prema-
ture, that these people will start to get their money shortly in any
case, and we didn’t want to compromise the legal procedures.

So we dropped that entire provision from the bill, and it no
longer calls for the payment of those claims.

Mr. FraNk. All right. I have no further questions.

Anyone else?

Mr. CosLE. Mr. Chairman? Mr. Bosco, you mentioned in your
presentation that both tribes agree; what happened to the third
tribe? Wasn’t there a third tribe involved in this?

Mr. Bosco. Well, Mr. Coble, the reservation—I shouldn’t go into
any great detail in this——

Mr. CosLE. This is a friendly question.

Mr. Bosco. This has long been the home of Indians of various
tribes; however, it is recognized that the Yuroks and the Hoopas
have claim to the reservation. One other group, the Karuks, are al-
ready organized and recognized as a tribe, but their residency is
elsewhere. It isn't on this reservation.

Mr. CoBLE. So they are not parties to this?

Mr. Bosco. They want to be, because they want to participate in
the funds that will be distributed under it. I think this is borne out
by the Congressional Research studies that I alluded to. I feel that
they really don't as a tribe have a claim on this particular reserva-
tion.

Some individuals, as Xaruks, have lived on the reservation and
they will have the opportunity under the legislation to receive the
benefits of distributior of funds. But the tribe itself I do not believe
can make a claim to distribution of funds.

Mr. CoBLE. Thank you. No further questions.

Mr. FRaNK. Let me ask, have you seen the Justice Depariment’s
amendments to this bill?

Mr. Bosco. As of that time? We have been working with them
throughout.

.er. FraNk. September 30, 1988, It looks like they have two more
ideas.
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Mr. Bosco. I am not aware of that.

Mr. Frank. I shall read you what it says. “We worked closely
with his staff on this piece of legislation. We have two remaining
concerns of the bill.”

Mr. Bosco. I am not aware of that.

Mr. FrRaANK. It is rather strange wording on the part of Justice.
One, affirming tribal consent to the contribution of Hoopa escrow
moneys to the settlement fund, and affirming to the contribution of
Yurok escrow moneys. That is just making it explicit.

Mr. Bosco. I don’t think that will be a problem. The Justice De-
partment has been enormously helpful.

Mr. FrRaNk. And they wanted—they said, it is possible that Con-
gress might take action to make payment unnecessary. They
wanted a provision that would deal with that. Notwithstanding, it
shall not be paid 180 days after judgment. Payments shall be
made—I don’t know why we want to do that.

But I wonder if you might want to look at the escrow language.
It doesn’t sound like you have any problem with it. Perhaps you
want to incorporate that.

Mr. Bosco. I will. Their suggestions have always been meritori-
ous, I think, Those changes are made, I am sorry.

Mr. Frank. So, you incorporated that then?

Mr. Bosco. I am just the front man in all of this.

Mr. FRaANK. Mr. Berman?

Mr. BermaN. I don’t want to get bogged down in the lacuna of
jurisdictional matters.

Mr. FrRANK. The lacunae.

Mr. BErMAN. What, there are more than one? If we don’t act, do
we just sort of waive our role and it moves on, or is it because it is
a joint referral, do we have to pass something or else the bill can’t
be taken out?

Mr. FraNk. I don’t think—is this a joint proposal? Well, if it is
Jjoint, we would have to report it out. We have a full committee
hearing this afternoon. What the chairman expressed to me, there
are two questions here. One is the court dispute, and there is a ju-
risdiction argument that says any time the U.S. Government is a
defendant, it is within our jurisdiction.

I have problems with our being forced to exercise that in every
case I think that is right and we ocught to have the right to deal
with that if we have a particular reason to. This committee does
havle'some expertise in the area of claim to the procedures in gen-
eral.

Where, however, what is at issue is not procedural in any sub-
stantive way, but turns on the substance of the dispute, 1 am less
convinced that while we continue to have the jurisdiction, we
should exercise it because we are not the experts in Indian matters
or defense matters, we are not the experts in every substantive dis-
pute that comes up.

And I don’t think it would be useful for us if the rule was that
every bill which affected a claim against the United States had to
be substantively decided by this committee. I don’t think that we
could do that.

The chairman was concerned about a special procedural problem
above and beyond that which has to do with an unfortunate prece-
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dent that made or followed legislation affecting pending cases.
That is the particular piece that seems to be resolved.

So, my inclination would be—it would be for us to waive rather
than act, because I don't feel competent to pass on the substantive
issue one way or another. The chairman asks us particularly to ex-
ercise our charge to look at the procedural question. It does seem
like it is getting somewhat resolved.

So that is my sense of where we are right now.

Mr. BErMAN. We will hear from other witnesses, but it sounds
like this is & complicated case that in the last week of the session I
don’t know how we can—I don’t know quite how we can thorough-
ly get into all the merits of this dispute, and so, I guess——

Mr. FRANK. As I said, if there was some particular procedural
issue, we would have something to contribute. It has gone through
the Interior Committee. It has not passed before the House. People
unhappy with it have the option of making argument against it.

But I don't think this committee is in a position, although we
have the jurisdiction, we don’t have to exercise it in every case in
an affirmative way. We have been satisfied it is a procedural prob-
lem, and as to the substantive issue, we would defer in this particu-
lar instance without setting any kind of binding precedence to do
50.

Any further questions?

Mr. Bosco. I might say, Mr. Chairman, that this bill has not
lacked scrutiny in the Congress. We have had one hearing in the
Interior Committee, and over in the Senate there have been two
hearings by Senator Inouye's Select Committee on Indian Affairs.

And we have literally gone over every cent of the bill. It does
state a different policy than our Government has had so far toward
these particular people. But it hasn't lacked any scrutiny by the
Congress.

Mr. FraNk. That gets to the question we just referred to. This
subcommittee and, indeed, this full committee has no expertise in
what the old policy was. If you put the two down on paper and ask
us to pick, we would have a random chance.

This is a substantive sub-matter. Thank you.

[The prepared statement of Mr. Bosco follows:]
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TESTIMONY OF
CONGRESSMAN DOUGLAS H. BOSCO
BEFORE THE
HOUSE JUDICIARY SUBCOMMITTEE ON
ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIORS
CONCERNING HR 4469
THE HOOPA/YUROK SETTLEMENT ACT

September 30, 1988

Mr. CHAIRMAN -- Let me first express my gratitude to you for
agreeing to hold this hearing. H.R. 4469 will divide the Hoopa
Valley Indian Reservation in Nerthern California inte twe
reservations -- one for the use of the Hoopa tribe,'the other for
the Yurck tribe. It will enable each to organize and govern
itself, and it provides for the establishment of tribal roles and
the payment to individuals of funds now held in trust by the

United States.

Originally this legislation contemplated the payment of sums
owed certain individuals under a court of claims case, Jegsie

Short v. United States. For this reason, it was referred to the

House Judiciary Committee. Because this case is nearing
settlement on its own, and due to the Justice Department’s belief
that even partial payments under the case would be premature, £his
provision was deleted from the legislaticn. The measure as it now
stande, as amended in the House Interior Committee, would not be
referred to the Judiciary Committee, according to the House
Parliamentarian., Nevertheless, I believe Chairman Rodino had
concerns that the legislation would unduly affect existing

litigation. We are prepared today to address these concerns.
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1 would commend to your Committee’'s attention a fine report
issued by the American Law Division of the Congressional Research
Service (September 13, 1988 "Question with Respect to Hoopa Valley
Reservation Settlement as proposed in H.R. 4469"). This report,
requested by the Interior Committee, presents a detailed
discussion of the main legal issues and a historical perspective

as well,

Mr. Chairman, each of the Federal judges who has heard
matters related to the Hoopa Valley Reservation dispute over the
years has said that it is Congress' responsibility to settle many
of the contentious issues involved. This legislation meets that
responsibility. I am proud to say that the people who will be
affected the most, the Indians of the reservation, have worked
hard to resolve their differences. As a result, we have
widespread support for this legislation, including ﬁhe leadership
of both tribes, all the national Indian organizations, the major
newspapers of California, and even Jesse Short, who filed the
original lawsuit some twenty-five years ago and whose dedication
to her pecple will soon result, we heope, in an act of Congress
that benefits the thpousands of people who heretofore have seen no

relief whatsoever,.
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Mr. Frang. We will next hear from Mr. Schlosser. Oh, I forgot
the Department of Justice, I am sorry. Why don’t you come for-
ward? Go ahead.

TESTIMONY OF JAMES L. BYRNES, DEPUTY ASSISTANT ATTOR-
NEY GENERAL, LANDS DIVISION, DEPARTMENT OF JUSTICE

Mr. ByrnEs. Thank you, Mr. Chairman and members of the com-
mittee,

On behalf of the Department of Justice, I am pleased to have this
opportunity to present our views on H.R. 4469 as amended, legisla-
tion to partition reservation lands between the Hoopa Valley Tribe
and the Yurck Indians, as introduced by Congressman Bosco. This
legislation satisfies our litigation concerns. However. because of
budgetary and other policy concerns, we defer to the Department
of the Interior for the Administration’s position on the bill.

In 1876, a 12-mile square tract of land in northern California,
The Square, occupied mainly by Hoopa Indians, was set aside by
President Grant as the Hoopa Valley Indian Reservation. In 1891,
President Harrison extended the boundaries of the reservation to
include the adjoining one-mile-wide strip of land on either side of
the Klamath River, the “Addition"” or “Extension,” which was oc-
cupied mostly by Yurok Indians.

Beginning in the 1950s, the Hoopa Valley Tribe, a federally-rec-
ognized and organized tribe, began receiving proceeds from the har-
vesting of timber from the Square. Some of the proceeds from the
timber harvests were distributed on a per capita basis to individual
members of the Hoopa Valley Tribe. This prompted suits by other
Indians who were not members of the tribe and thus did not re-
ceive per capita payments.

In these cases, the United States Claims Court held, contrary to
the Government's position, that the Square and the Extension were
a single reservation and that all Indians of the reservation were
entitled to share in a money judgment based on past distributions
of individualized moneys, i.e. the per capita payment.

Since the initial ruling in 1973, efforts have been made to identi-
fy the qualified plaintiffs, to settle the litigation and to mediate the
dispute which is focused on the conflicting positions of the orga-
nized Hoopa Valley Tribe and the federally-recognized but not or-
ganized Yurok Tribe.

As.amended, H.R. 4469 would provide for the partition of the
Hoopa Valley Reservation into two separate reservations, to be
held in trust by the United States for the Hoopa Valley Tribe and
the Yurok Tribe, respectively, The bill also provides for the estab-
lisllmment and distribution of a Settlement Fund for eligible individ-
uals.

The Department of Justice has worked closely with Congressman
Bosco’s staff to draft legislation that meets our litigation concerns.
We have, however, two remaining concerns with the bill. Qur first
concern is clarification that no Fifth Amendment taking is intend-
ed by the sections providing for the contribution of tribal monecvs
to the Settlement Fund. This bill already provides for a waiver of

claims by the Hoopa Tribe and, under certain circumstances, the
Yurok Tribe.
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While we understand the waiver language as already evidencing
tribal consent, we think a provision requiring express tribal con-
sent could provide a clearer acknowledgment by the tribal govern-
ment that no taking has occurred.

We, therefore, suggest that section 2(a)2)(A) be changed to read
as follows:

“(2XA) The partition of the joint reservation as provided in this
subsection shall not become effective unless, within 60 days after
the date of the enactment of this Act, the Hoopa Valley Tribe shall
adopt, and transit to the Secretary, a tribal resolution:

“(i) waiving any claim such tribe may have against the United
States arising out of the provisions of this Act, and——

“(ii) affirming tribal consent to the contribution of Hoopa escrow
moneys to the Settlement Fund, and for their use as payments to
ﬁie Yurok Tribe, and to individual Yuroks, as provided in this

ct.”

. 1\1’&’9 likewise suggest that section 9(cX2)A) be changed to read as
ollows:

“{A) the adoption of a resolution, by a vote of not less than two-
thirds of the voters present and voting:

“(i) waiving any claim the Yurok Tribe may have against the
United States arising out of the provision of this Act, and——

“(ii) affirming tribal consent to the contribution of Yurok escrow
moneys to the Settlement Fund, and for their use as payments to
t}ﬁe Iioopa Tribe, and to individual Hoopa members, as provided in
this Act.”

Our second concern involves section 13(cX2) of the bill, which
provides that, in the event of a judgment against the United States
based on a Fifth Amendment taking, the Secretary of the Interior
shall submit a report to Congress recommending possible Congres-
sional modifications to the bill.

Pursuant to this section, Congress could change the nature of the
act that constifuted a taking, and thus make payment for a perma-
nent taking by the United States unnecessary. In order to ensure
that payment is not made in the event that Congress takes action
to make the payment unnecessary, we suggest that the following
provision be added to section 13(c)2) of the Act:

“Notwithstanding the provisions of 28 U.S.C. 2517, any judgment
entered against the United States shall not be paid for 180 days
after the entry of judgment, and, if the Secretary of the Interior
submits a report to Congress pursuant to this section, then pay-
ment shall be made no earlier than 120 days after submission of
the report.”

The bill’s remaining provisions largely involve budget and policy
matters, and we defer to the Department of the Interior on them. I
would be pleased to answer any questions you might have.

Mr. FrRANK. Any questions?

Mr. CoBLE. Mr. Chairman? One brief question.

Is it not true that the United States presently holds the reserva-
tion in trust for the benefit of all the Indians of the reservations?

Mr. ByrNES. Yes, it is.

Mr. CosLE. Is that going to be any problem?

Mr. ByrNEs. No, sir, this bill exercises Congress’ plenary power
in establishing how the reservation will be run. The reservation
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will continue to be held in trust, however, there will be two sepa-
rate reservations, one for the Yurok Tribal members, and one for
the Hoopa Tribe.

Mr. CosLE. Thank you.

Mr. FRANK. Any others? Thank you.

[The prepared statement of Mr. Byrnes follows:]
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Mr. Chairman and Members of the Committee:

On behalf of the Department of Justice, I am pleased to
have this opportunity to present ocur views on H.R. 4469 as
amended, legislation to partition reservation lands between the
Heopa Valley Tribe and the Yurok Indians, as introduced by
Congressman Bosco. This legislatjon satisfies our litigation
concerns. However, because of budgetary and other policy
concerns, we defer to the Department of the Interior for the
Administration’s position on the bill.

In 1876, 2 12-mile square tract of land in Northern
California (the Square), occupied mainly by Hoopa Indians, was
set aside by President Grant as the Hoopa Valley Indian
Reservation. 1In 1891, President Harrison extended the boundaries
of the Reservation to include the adjoining l-mile wide strip of
land on either side of the Klamath River (the Addition or
Extension) which was occupied mostly by Yurok Indians.

Beginning in the 1950’s, the Hoopa Valley Tribe, a federally
recognized and organized tribe, began receiving proceeds frem the
harvesting of timber from the Square. Some of the proceeds from
the timber harvests were distributed on a per capita basis to
individual members of the Hoopa Valley Tribe. This prompted
suits by other Indians who were not members of the tribe and thus
did not receive per capita payments. Short v. Unjted Stztes, No.
102=-63, Cl.Ct.; Ackley v. Unlted States, Np. 460-78, Cil.Ct.:
pdanstadt v. United States, No. 146-85L, Cl.Ct.; Giffen v. United
States, No. 746-85L, €l.Ct.
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In these cases, the United States Claims Court held,
coﬁtrsry to the government’s position, that the Square and the
Extension were a single reservation and that all Indians of the
Reservation were entitled to share in a money judgment based on
past distributions of individualized monies, i.e. the per capita
payments. Since the initial ruling in 1973, efforts have been
made to identify the gqualified plaintiffs, to settle the
litigation and to mediate the di;pute which is focused on the
conflicting positions of the organized Hoopa Valley Tribe and the
federally recognized but not organized Yurok Tribe.

As amended, H.R. 446% would provide for the partition
of the Hoopa Valley reservation into two separate reservations,
to be held in trust by the United States for the Hoopa Valley
Tribe and the Yurok Tribe, respectively. The bill also provides
for the establishment and distribution of a Settlement Fund for
eligible individuals,

The Department of Justice has worked clesely with
Congressman Bosco’s staff to draft legislation that meets our
litigation concerns. We have, however, two remaining concerns
with the bill. Our first concern is clarification that no Fifth
Amendment taking is intended by the sections providing for the
contribution of tribal monies to the Settlement Fund. The bill
already provides for a waiver of claims by the Hoopa Tribe and,
under certain circumstances, the Yurck Tribe. While we
understand the waiver language as already evidencing tribal
consent, we think a provision requiring express tribal consent

could provide a clearer acknowledgment by the tribal government
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that no taking has occurred. We therefore suggest that section
2(a)(2) (A) be changed to read as follows:
(2} (A) The partition of the joint
reservation as provided in this subsection
shall not become effective unless, within 60
days after the date of the enactment of this
Act, the Hoopa Valley Tribe shall adopt, and
tranemit to the Secretary, a tribal
resolution:
(i) waiving any claim such tribe may

have against the United States arising out of
the provisions of this Act, and

individual Yuroks, #s provided in this Act.

We likewise suggest that section %(c)(2) (A) be changed to read as
follows:
(A} the adoption of a resclution, by a vote
of not less than two-thirds of the voters
present and voting:
(i) waiving any claim the Yurok Tribe

may have against the United States arising
out of the provision of this Act, and

Our second concern inveolves section 13(c)({2) of the
bill, which provides that, in the event of a judgment against the
United States based on a Fifth Amendment taking, the Secretary of
the Interior shall submit a report te Congress recommending
possible Congressional modifications to the bill, Pursuant to
this section, Congress could change the nature of the act that

constituted & taking, and thus make payment for a permanent
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taking by the United States unnecessary. 1In order to ensure that
payment is not made in the event that Congress takes action to
make the payment unnecessary, we suggest that the following
provision be added to section 13(c)(2) of the Act:

Notwithetanding the provisions of 28 U.S.C.

2517, any judgment entered against the United

States shall not be paid for 1B0 days after

the entry of judgment; and, if the Secretary

of the Interior submits a report to Congress

pursuant to this section, then payment shall

be made no earlier than 120 days after

eubmission of the report.

The bill’s remaining provisions largely invelve budget
and policy matters and we defer to the Department of the Interior

on them. I would be pleaced tc answer any questions you might have.
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Mr. FRaNK. Mr. Schlosser?

TESTIMONY OF THOMAS SCHLOSSER, REPRESENTING THE
HOOPA YALLEY TRIBE

Mr. ScHrosseEr. Thank you, Mr. Chairman. 1 was confused about
the agenda there for a moment. On behalf of the Hoopa Valley
Tribe, 1 want to express my appreciation to the committee for con-
ducting this hearing. As has already been discussed, some of the
merits of the bill involve complicated matters, and we could spend
a lot of time on the background complexities, but I know you don't
want to hear that.

I think it is important to understand one thing about this bill,
which is that this bill, like many bills involving Indian affairs, is
premised on a government-to-government relationship between the
United States and Indian tribes. It is that relationship that makes
special legislation affecting Indians constitutional.

That governmental relationship is key to avoiding constitutional
problems. And that is one of the goals of this bill, to restore gov-
ernmental relationships that are jeopardized.

Now, in a sense, the issue that is before you, as we see it, is a
procedural one, but its effects are very substantive. We are at the
11th hour of the 100th Congress. We are considering legislation
which has been in the discussion stages for 10 years. It was pro-
posed by many of the plaintiffs in the litigation in 1980; legislation
was drafted and circulated by the Hoopa Valley Tribe in 1984, by
the Interior Department in 1986, this bill was introduced in 1988.

There have been hearings as have been discussed. But action in
this Congress is imperative for several reasons. First, the govern-
ment today, the Bureau of Indian Affairs is making decisions every
day that affect people's lives, that affect the property of these Indi-
ans; the Bureau of Indian Affairs is paying its own expenses out of
Indian money, it is funding projects which they can’t get appropri-
ated money for, or which are improperly prepared.

They are paying it out of Indian money. They are conducting
closed meetings, ignoring the Administrative Procedure Act. They
are trampling on the rights of these people, and this bill is neces-
sarydbo stop that. They will continue to do so until the bill is en-
acted.

The Bureau of Indian Affairs has taken over the operation of
this reservation and that is in violation of the fundamental princi-
ple of government-to-government relations. Secondly, under the
status quo, without this bill, tribal governmental powers are sty-
mied. They are left without the power to zone, without the power
to tax, to impose building codes.

The Bureau of Indian Affairs does not have those powers, and so
we have a partial vacuum of jurisdictional authority on this reser-
vation. As it now stands, the government is also prevented from
helping the Yurok people to organize themselves a2s a tribe. And |
am—I regret to see that on the witness list you have no representa-
tive of the Yurok people, who are attempting to form a tribe; that
instead, an attorney for five Yurok Indians who oppose this tribal
government will be speaking.
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I know that there are some statements in the record from Jessie
Short, who is one of the Yuroks trying to organize their tribe, and
from Lisa Sundberg-Brown, and I hope that you will consider that,
beé:ause that is a point of view you will not hear in the testimony
today.

H.R. 4469 does not improperly interfere with litigation. As al-
ready mentioned, the section providing for partial money judgment
which would have amended section 2517 of Title 28, was removed
some months ago. The changes which the Justice Department has
referred to were adopted by the Senate Select Commitiee, and
when the bill was reported out yesterday. Section 3 of the bill as it
presently stands we hope makes clear that this legislation is not
intended to interfere with the major case, which is the Short case.

Now, there are many cases involving this reservation. A search
will produce a long list, but the Short case and the cases like it are
the major cases, they involve 4,000 individuals, and the Hoopa
Valley Tribe as a government, and the United States. The case in- .
\Srolves five individuals and some other individuals and the United

tates.

But it is one of the collateral cases, in a way.

Mr. BErMaN. What do you mean by five individuals?

Mr. ScHrossEr. The five individuals are the plaintiffs, they sued
the individual members of the Hoopa Valley Business Council, who
are eight people.

Section 3 of the bill says that nothing in the Act shall affect in
any manner the individual entitlements already established under
existing decisions of the claims court, and so on. It is not the intent
of this bill to interferer with this case.

The Short case, as many cases which I am sure the committee
deals with, is a claim against the United States for money judg-
ment. These are individual claims based on actions that happened
between 1957 and the present. The court has decided most of the
claims before it—most of the people before it and is rapidly moving
to final judgment.

The Puzz case is affected in an indirect way, but the Puzz case is
a case where the court had very little law to apply. The Puzz judge
was acting on the only law he could find applicable, which was en-
acted during the Civil War, in 1864. He said that the plaintiffs did
not have a constitutional claim here; there was no equal protection
violation.

The Puzz case was not brought as a class action by Indians of the
reservation, which I must warn you is a special term of art. The
Puzz case said that many of the benefits of tribal government could
only be obtained by organization, and that is what this bill at-
tempts to do.

At the moment, the Puzz case is held in abeyance pending final
action on this bill. There are very serious problems before the
judge. He is very concerned about the Bureau of Indian Affairs’ ac-
tions, and he is basically holding off.

Now, vou are going to hear discussions, and there is discussion in
the testimonyv about Fifth Amendment claims. 1 think Congress-
man Bosco has hit it on the head in saying those are claims which
were discussed at great length before the Interior and Insular Af-



29

fairs Committee and before the Senate Select Committee on Indian
Affairs, rejected by both of those committees.

The Congressional Research Service thinks that the possibility of
the plaintiff being correct are remote. And these are claims which
have also been rejected in Short and in Puzz. And so, anything can
be called a taking, but under the law, not every action of govern-
ment is a taking.

Twenty-two years ago, this committee established the precedent
that it would favorably act on legislation which has an effect on
the Short case, an indirect effect. In 1966, the Court of Claims dis-
missed two of the claims in the Short case, and legislation was in-
troduced to expand the jurisdiction of the Court of Claims to hear
those two claims that were dismissed.

One of the claims was a claim for tribal membership. This com-
mittee favorably reported two bills which would have expanded the
jurisdiction of the Court of Claims, but those bills were not en-
acted. Here we are, 22 years later, hearing at the 11th hour that
there is some risk that it would be improper to help these Indians
establish their membership and restore tribal government.

And frankly, that is very difficult for the Hoopa Valley Tribe
and the Yurck people, who are trying to organize, to accept. There
are many precedents for Congress acting on Indian affairs where
legislation is somewhere—where litigation is somewhere in the sur-
roundings, there are the main land plants which are settled by
Congress. There is the White Earth Reservation in Minnesota,
where a dispute was settled by Congress. There is the dispute 1n-
volving an extension of the Navajo Reservation, which is discussed
in the Supreme Court’s decision in United States v. Jem.

Congress has unique obligations concerning Indian affairs, and
here the judge and the parties are laboring under the only applica-
ble law they can find, which was passed in the Civil War.

You will also hear from the Karuks. Congressman Bosco has also
explained this well. The Karuks are among many Indian tribes in
California. There is discussion in the papers about a reservation
limitation of four reservations in this Civil War Act.

Actually, there are nearly 100 reservations in California now, be-
cause the 1864 Act, which applies to this reservation, was passing
fancy of Congressional policy. The Karuks and other tribes, many
of whom are not federally-recognized at the present time, have
lived in northern California for a long time, and in years past some
individuals of those backgrounds moved to the Hoopa Valley Reser-
vation and received allotments of tribal land, and those individ-
uals’ descendents, if they meet the court standards, will participate
in the Settlement Fund.

The tribe as a whole has no tribal claim, because the courts have
held in Short and in Puzz that no tribes have vested rights to this
reservation. And the Karuk tribal claim is dealt with in the Con-
gressional Research Service report. It is one of those remote claims
which is out there, but it is not a clain: of any substance.

The Hoopa Valley Reservation is outside the aboriginal territory
of the Karuk Tribe. The Karuk Tribe has a government-to-govern-
ment relationship with the United States. They operate under a
written constitution. Their constitution defines their aboriginal ter-

90-7%2 0 - 89 - 2
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ritory, and it does not include any part of the reservation. They
have their own properties elsewhere.

Mr. Chairman, we have also prepared some written materials
which we would like to submit.

Mr. FrRank. Without objection, they will be put in the record.

[The statement of Mr. Schlosser follows:]
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Schlsser

Testimony of Thomas P. Schlosser
Hoopa Valley Tribe
Before the
House Judiciary Committee
On H.R. 4469
September 30, 1988

My name is Thomas Schlocser. I have been the defending
attorney for the Hoopa Valley Tribe since 1981, I want to cover
three essential points: (1} whether Congressional action is
appropriate in light of the litigation that is pending, (2} Xey
rulings of Short and Puzz, and (3) whether this bill changes
rights in a way that would be unconstitutional.

J. __Congressional Action Is Appropriate

Congressional action is essential because the lack of
sufficient law is a major legal obstacle which prevents the
courts from allowing the Tribes of the Hoopa Valley Reservation
to govern themselves and meet the challenges of the future. The
courts cannot get around the Act of April 8, 1864, the basic law
applicable to the Hoopa Valley Indian Reservation, which merely
authorizes reservations to accommodate Indians. The courts
cannot supply the missing language that would be necessary to
reconcile the 1864 Act with modern Congressional policy of Indian
tribal self-determination. Federal Indian policy of the 1860s
failed and it should not be resurrected.

Fundamentally, the relationship between the United States
and Indians is a government-to-government relationship between
the federal government and tribal governments. The Supreme Court
has repeatedly ruled since 1974 that federal laws for the benefit
of Indians are not invidiously discriminatory pecause the laws
are not based upon the racial background of the individuals but
rather upon their status as members of Indian tribes. In general
a tribe is "a body of Indians of the same or a similar race,
united in a community under one leadership or government, and
inhakiting a particular . . , territory," as the United States
Supreme Court said in Montgova v, United States. Tribes typically
confer benefits on their members as any other nation deoes upon
its citizens. The term "tribe" is variously defined in federal
statutes, but it is neither defined nor mentioned in the 1864 Act
applicable to this Reservation. -

The ambiguity of the 1864 Act has compelled both the Claims
Court and the Federal District Court of Califeornia to suspend the
ability of the Heoopa and Yurck Tribes to define their members for
any substantive purpose, and to instead undertake the process of
identifying which individuals, scattered throughout the world,
qualify as "Indians of the Reservation," the term used by the
Short case in the absence of a tribal roll to describe the type

1
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of people entitled to share in distributions of per capita income
from reservation timber. The federal courts ought not to attempt
to determine the membership of Indian tribes, as the Supreme
Court said emphatically in Santa Clara Pueblo v, Martinez, yet,
for over 25 years the Claims Court and its predecessor have heen
forced to perform essentially that task, and now the District
Court in the Puzz case has announced that it, too, will have to
undertake this and a series of other complex tasks if H.R. 4469
fails of enactment.

Yes, there is litigation pending concerning this
Reservation. A Westlaw or Lexis search of federal cases using
the term Hoopa or Yurok will produce a list pages and pages long.
The litigation has had both positive and negative effects. The
four Shert cases have preduced monetary judgments in favor of
2,445 individuals, over 80% of whom do not live on the
Reservation but all of whom bave been held to be "Indians of the
Reservation." The bill will preserve their judgment and protect
against any subsequent rulings of the court which address whether
the federal government in the past breached statutory obligatien
to those individuals. Similarly the Puzz case has produced a
District Court ruling that the United States must provide the
advantages of participation in Reservation management decisions
to the five Indians of the Reservation who have sought that right
in this case. This bill provides a rational and eguitable method
for allowing Yurok Indians, (who comprise most of the judicially-
defined "Indians of the Reservation,") to establish a viable
tribal government and restore their aboriginal tribal homelands
to a fully functioning tribal community. Thus H.R, 4469
preserves the fruits of plaintiffs' victories.

But with the positive rulings have come serious problems:
(2} All the parties are bound by court rulings that neither
tribes nor individual Indians have constitutionally-protected
property rights in the resources of this Reservation: this should
be corrected. (b) The Puzz court has held that omissions in the
1864 Act indicate that ne tribe can exercise territorial
management authority over the Reservation absent an express act
of Congress. Thus the Tribes exist without building codes,
2oning authority or other police powers essential to protect
tribal property from incursions and environmental damage. (¢)
The Puzz court has conditionally approved (pending final
Congressional action on H.R. 4469) a plan drafted by the Bureau
of Indian Affairs under which the Bureau retains absoclute
authority to spend tribal money for purposes selected by the
Bureau (BIA). This has opened the floocd-gates to proposals
drafted by employees of the BIA and the Indian Health Service
seeking tribal funds to perform federal program functions which
should be paid for from appropriated funds. The Tribes
themselves have been deprived of spending authority. Ironically,
the BIA "Compliance Plan” as it is called, has produced an
outpouring of support for enactment of this bill. One thing the

2
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Indians are agreed upon is that the Bureau of Indians Affairs
should not run their lives or their Reservation. Yet the Puzz
court has found no alternative to that because cf the bare
language of the Act of 1864.

Congress has frequently in the past acted to resolve
intractable disputes involving Indian rights, although other
litigation was pending. The Maine Settlement Act, the White
Earth Settlement Act and the Florida Settlement Act are just a
few examples.

2. Key Rulings of Short and Puzg

Now, let us turn to Short. The holding of Short is that it
was wrong for the Secretary of the Interior to approve the
paynment of moneys derived from the Hoopa Sgquare to enrolled Hoopa
tribal members enly, to the exclusion of other "“Indians gf the
Reservation."

To understand whether this bill properly respects the
adjudicated rights of the successful plaintiffs in Short one must
separate the holdings from the dicta. This is particularly hard
to do because the 1872 recommended ruling of a trial commissioner
of the old Court of Claims explained the evidence at great length
for decision by the Court of Claims. There are enough paragraphs
in there to support "a fantasyland of issues," as the former
judge himself recently said.

What did Sheort decide? Judge Margolis, the judge since
1983, put it best (paraphrasing):

The unigue situation on the Reservaticn, where the only
formally organized tribal government includes only some of
the Indians for whom the communal lands were available,
required the approach taken by the Court of Claims in 1973.
Since there was no organized Yurok tribal government with an
existing tribal membership roll to determine which
plaintiffs were unjustly excluded from per capita
distributions, the court adopted approximations of the Hoopa
Valley Tribe's membership standards to jidentify those
persens other than Hoopa members who should have been
included.

However, the judge stressed that the Short court was '"not
determining which individuals are members of a "“Yurok Tribe'
through the gualification process." Instead, the court was doing
the only "sensible and equitable™ thing under the circumstances,
given that distributions had actually eccurred.

What did the individuals get whén the court decided to treat
them "sensibly and eqguitably?" They got a right to damages

3
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- bacause they were excluded when communal property was distributed
to individual tribal members. They cannot compel future
distributions of communal property, but they must share if the
property is divvied up.

Since the Puzz suit was built on the foundation of Short,
the Puzz court had to decide which points in the Shogrt opinion
were its holdings. There are only four; one is important here:
"There are no tribes having vested rights to the income" of
undivided Reservation land. Order at 14.

The Short ruling that tribes have no vested right to income
from the Reservation's lands is critically important. If the
Hoopa Tribe had acquired vested property rights in the Hoopa
Square decades before the Klamath River Reservation and the
Connecting Strip and were appended to the Square, then in 1891
when the reservations were joined the ancestors of the Shert
plaintiffs could not have acquired anything. gShort, however,
decided that plaintiffs did acquire something by the 1891
Executive Order, and it reached that conclusion by holding that
vested rights are not found on this Reservation. Both Puzgz and
Short have expressly ruled--though the plaintiffs are
dissatisfied with this conclusion~-that neither individual
Indians, nor tribes, nor groups, nor other aggregations nor
descendants of Indians hold vested property rights in the
Reservation lands, its resources, its income stream, or its
accumulated funds. It is for this reason, as well as others,
that various other recognized and unrecognized Northern
california tribes, such as the Karuk Tribe, have no legal claim
to the Reservation either.

What are vested rights? They are rights that have so
completely and definitely accrued that they are not subject to
being cancelled by a private person. Government cannct deprive a
person of vested rights arbitrarily without doing an injustice.
Bere, however, one who says now that private property rights
would be taken--a violation of the Fifth Amendment--if Congress
separates the parts of the Reservation, is ignoring the express
holdings in Short and Puzz.

is Bi ight constitution

This bill limits the ability of the Hoopa and Yurck Tribes
to make per capita distributiens in the next ten years. But that
practice is well recognized te have been an unwise pelicy anyway.
Nevertheless, this is a direct effect of the bill on gualified
Short plaintiffs: it takes away the hope they would otherwise
have that if money or something else is individualized in the
future, they would have a right to share. & deprivation of this
kind is not a compensable event. The Supreme Court has never--to
my knowledge--required compensation to individual Indians where

4
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hopes of receiving future communal property were lost or taken
away before communal property was individualized. There are many
Indian allotment cases expounding on this, as do others, Gritts
y. Fisher, United States v, Jim, and

Lommittee v, Weeks. Perhaps there is an analogy in the situation
of a corporate stockholder: until a dividend is declared, an

individual has only an expectancy--a hope of gain--noct a right to
assets. A mere hope that a government or a corperation acting
entirely in its discretion, will make a payment to you, can be
taken away by Congress when it is necessary to best serve the
interests of Indian tribes in general.

The Puzz case relied on the four holdings of Short, plus the
general Indian law doctrine of trust responsibility. Thus, Puzz
claimants also now have the right to participate in decision-
making. They won the right to send cards and letters to the BIA,
but this is not a compensable property right. It is no taking to
require that input to policy decisions be made through
participation in tribal governments rather than by advising the
BIA. Under federal law, Indian reservations are governed by
elected officials, just as states and localities are.

Puzz plaintiffs can also participate in use of the
Reservation. This is not a compensable property right either,
because neither the Tribes themselves nor individual plaintiffs
have vested rights. Plaintiffs may have an entitlement to
participate in benefits as long as they exist, but they have no’
right to compensation when those benefits are taken away,

Maybe Puzz gives plaintiffs the right to be benefitted by
expenditures of reservation income too. But Congress isn't being
asked to change the equities of this, only to apportion the
income streams and their management in a fair and workable
manner. It is not a taking rationally to apportion the sources
of funds when the present arrangement is so unmanageable as to
destroy tribal government; particularly here, where the courts
have specifically held that no one has vested rights in those
sources.

Both the Report of the Intericr and Insular Affairs
Committee, H. Rept. 100-938, and the Report of the Congressional
Research Service agree with the conclusion, that this will not
constitute a Fifth Amendment taking.

Without legislation Chpaos Is aAssured

Passage of a public law is essential after the Puzgz
decision. Puzz, if it withstands appeal, precludes government of
the Hoopa Valley Reservation, or any part of it, by Indian
tribes. Until Congress provides new law, even if the Short

5
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plaintiffs and the Hoopa Valley Tribe laid aside their decades of
strife, and unanimously agreed on how to manage the parts of the
Reservation, they would lack governmental powers; they would be
collaterally attacked by newcomers claiming to have the necessary
ancestral ties to california, and. seeking new privileges or
pagments. Only an Act of Congress can rectify

this.

What lies ahead if Congress delays action? Permanent
uncertainty about who participates in what. There is too little
law and no mechanism other than courts to resolve vwhat really are
policy issues. The reach of the term "Indians of the
reservation” is the most troublesome: it is a problem with two
parts--(1) what standards will be fair and equitable to use, and
(2} which people meet the standard. The Shert case has consumed
25 years answering these guestions with respect to the 3851
persons and estates befere the court. The court has qualified
2,445, dismissed B18, and has 588 yet to consider.

But Puzz, if it withstands appeal, clearly indicates that
others may qualify for the adviscry opportunities available under
that court's orders. The court has approved only the five :
plaintiffs before it, thus far. But Pyzz states that all
claimants who "can trace their origins" and "have connections
with any of the various Indian groups, organized or not, for whom
the reservation was created," are "Indians of the reservation."
Order at 10.

Already the Puzz judge and the parties are struggling with
the classes of potential litigants that vague standard may
encompass. Puzz generally speaks of the rights of non-Hoopas;
this is very broad. There are at least four different
definitions of Puzz "Indians of the reservation" under discussion
now. Identifying these people every time a decision must be made
or whenever a benefit can be viewed as distributed to an
individual will be a never-ending process. This can never work;
2 court has neither the personnel nor the skill to make timely
management decisions that will work for Indian tribes. Ahead lie
only lawsuits from those omitted by the BIA from the groups
thought to be "Indians of the ‘reservation.”

Conclusion

Congress must restore Indian tribal management to its
rightful role. Puzz acknowledges that Congress can confer on
Reservation tribes the usual rights of tribal governments; there
is ne legal obstacle in your way.

Mr. Chairman, we've tried to convey that this Tribe is in a
battle for its life. These leaders have lived under a state of
siege for years., Why? Because of an unanticipated federal
mistake.

6
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Mr. Chairman, I have worked with many tribes during my 13
vyears in this field. These tribal leaders work extremely hard
and take their community responsibilities very seriocusly. Even
in the face of all this controversy, they have continued teo hire
qualified Yurok people, plaintiffs as well as others.

This siege can only be lifted by you. There are Yuroks
sincerely working for restoration of their lands and tribal
organization; they need to be aided too. This Congress has
recognized time and time again 1its duty to encourage tribal self-
government. We must charge you with the responsibkbility of moving
this bill, and fulfilling your duty. Thank you.

35-TP56.2/4469-TPS.TES
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Mr. FrRANK. Let me say at this point, also going into the record at
this point, if there is no objection, are the statements of Ross O.
Swimmer, Assistant Secretary, Indian Affairs, Department of the
Interior; Senator Alan Cranston; William Babby, Sacramento Area
Director, Bureau of Indian Affairs; Wilfred K. Colegrove; Lisa G.
Sundberg-Brown; Jessie Short; Robert N. Clinton; Nell Jessup
Newton; and the Colville Confederated Tribes.

[The statement of Mr. Swimmer follows:]
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STATEMENT OF ROSS- 0.  SWIMMER, ASSISTANT SECRETARY-INDIAN AFFAIRS, DEPARTMENT
OF THE- INTERIOR,-SUBMITTED FOR THE RECORD TO THE SUBCOMMITTEE ON
ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS, UNITED STATES HOUSE OF
REPRESENTATIVES ON H.R. 4469, A BILL TO PARTITION CERTAIN RESERVATION LANDS
BETWEEN THE HOOPA VALLEY TRIBE AND YUROK INDIANS,

~ September 30, 1988

I regret that ! am unable to attend today's hearing, but I am submitting
this prepared statement which discusses the Department of the Interior's
position on H.R, 4469, a bill *To partition certain reservation lands
between the Hoopa Valley Tribe and the Yurok Indians, to clarify the use of
tribal timber proceeds, and for other purposes.* 1 will be pleased to answer
any written guestions the Committee may have.

We object to enactment of H.R 4469 unless it is amended to meet our concerns.

If the unjustified Federal contribution of $15 million is not deleted, we.

would recommend that the President veto the bill,

Since the 1950's there has been a dispute among the Indians of the Hoopa
Yalley Reservation in Northern California as to who is entitled to share in
the timber proceeds from the “Square® portion of that Reservation, (The
Square is in Hoopa Yalley, and the “"Extension” follows the Klamath River to
the Pacific,) Following a 1958 opinion of the Solicitor's Office that the
Hoopa Valley Tribe was entitled to receive a)1 the timber income, individual
Indians, now numbering some 3800 of Yurok and other tribal groups, brought
suit in 1963 for damages for their exclusion from shares in the income
(Jessie Short, et al. v. United States, No, 102-63, United States Claims
Court). The Yurok Tribe has never organized itself as a political or
corporate entity, and thus has no spokesmen or official representatives.

At the time the litigation was begun, the Square was treated as a separate
reservation from the Extension, [In 1973, the Court of Claims held that there
was but a single reservation. Subsequently, the Court ruled that all the
*Indians of the Reservation" are entitled to participate in per capita
distributions of the income from the timber on the unallotted {(tribal}) lands
of the Square. From 1974-1378 efforts were made to determine the identity of
the "Indians of the Reservation" and to mediate a settlement,

In 1979, the Government moved to substitute the Yurok Tribe for the 3800
individual plaintiffs, and the Hoopa Valley Tribe, as intervenor, moved to
dismiss the case. In 1981, the Court of Claims denied the motions and ruled
that successful plaintiffs would be determined on standards similar to the
standards for membership in the Hoopa Valley Tribe. The Federal Circuit
Court of Appeals affirmed, The petitions for certiorari filed by the Hoopa
Valley Tribe and 1200 of the plaintiffs, the third unsuccessful effort to
obtain certiprari in the case, were denied by the Supreme Court on June 19,
1984,

In 1980 another suit was filed (Lillian Blake Puzz, et al. v, United States

et al., No, C-80-2908 TEH, Y.5.D.C., N.O. California) by six ndividuals
tlaiming to be Indians of the toopa Valley Indian Reservation whose rights to
participate in reservation administration and to benefit from the
reservation's respurces were allegedly denied by the Federal Goverament in
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violation of their cometitutional rights to eqgual protection. Plaintiffs'
claims were jnitially premised on individual Indian owrership of the
unallotted reservition rescurces, although they later also asserted that all
"Irdians of the Reservation" constituted one tribe, and that all individual
Indians should have a vote in that tribe's goverrment. The Govermment's
position was that the reservation was created for Indian tribes, not
irdividua)l Indians, and that the recognition of Indian tribes is a political
guestion for determination by the Congress and the Executive Branch and such
determinations are not reviewable by the courts,

On April 8, 1988, the oourt issuved an order in which Judge Henderson agreed
with the Government that the reservation was created for Indian tribes except
that the Hoopa Valley Reservation was not created for a single tribe but for
“all tribes which were living there and could be induced to live there."
Order at p. 7. The court concluded that Federal recognition of the Hoopa
Tribe did not give the tribe exclusive control over any reservation lands and
resources.

The court also found that the individual plaintiffs have standing to litigate
reservation mansgeament issues ard that the 1864 statute authorizing the
creation of the reservation imposed a trust responsibility on the U.S.
Goverrment extending to all the Indians of the Reservation. '

Having addressed these issues the court ordered three specific actions:

l. The Federal defendants may lawfully allow the Hoopa Business Council
(HBC) to participate in reservation administration, and the HBC may lawfully
corduct business as a tribal body sovereign over its own members, and, as an
advisory body, participate in reservation administration;

2. Federal defendants shall not dispense funds for any project or services
that do not benefit all Indians of the reservation in a nondiscriminatory
manner. Federal defendants shall exercise supervisory power over reservation
administration, resource management, and spending of reservation fumds, to
ensure that all Indians receive the use and benefits of the reservation on an
equal basis. Specifically, Federal defendants shall not permit any
reservation funds to be used for litigation among Indians or tribes of the
reservation.

3. To fulfill the requirements of this Order, Federal defendants must
develop and implement a process to receive and respond to the needs and views
of non-Hoopa Valley tribal members as to the proper use of reservation
resources and funds.

On June 7, 1988, we submitted to the court a plan of operation for the
management of the Hoopa Valley Reservation resources, as regquired by the
court's April 8, 1988 order. On September 2, 1988 the court denied
plaintiffs' motion to strike the plan, although it emphasized that the issues
raised in that motion would have to be addressed if this legislation is not
enacted ard the court is left with the task of approving a final lorg-term
plan for the management of the reservation.

Coviously, the District Court's orders are chancing the management of the
reservation and its resources. However, we do not believe that they provide
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the appropriate wehicle for a satisfactory permanent resclution to all the
problems on the Hoopa Valley Indian Reservation, We believe that
partitioning the cowmpal reservation and encouraging the Yuroks to organize
as a tribe would lead to more satisfactory results.

Now I would like to addrese our mejor concerns regarding H.R. 4469, I have
attached our technical concerns however, I would like to point out that since
we have not yet received the bill as reported by the Committee on Interior
ard Insular Affairs, our amendments are keyed to the Senate bill s, 2723
which is identical to the House bill as reported,

H.R.4469 partitions the Hoopa Valley Reservation only if the Hoopa Valley
tribe passes a resolution waiving any claims they may have against the United
States arising out of the provisions of the Act. 'The resolution must be
presented to the Secretary within 60 days of enactment of the Act. The
Secretary then publishes the resolution in the Federal Register and the
existing communal reservation becomes two reservations. The “square” would
become the Hoopa Valley Reservation and the "extension” would become the
Yurok Reservation. Additional forest service land would be added to the
Yurok Reservation and an authorization of $5 million would be provided for
the purchase of additional land for the Yurok Reservation.

We do not believe that expanding the reservation is necessary at this time
ard strongly oppose the addition of Federal money for this purpose,
Currently, there are approximately 400 Yuroks living on the "Extension™ which
includes 5,373.9 acres (including tribal land and allotments)., We recomend
that this provision be deleted. .

Upon enactment of the act, the existing $50 million communal escrow account
is to become the basis of a settlement fund, An additional $10 million is
authorized to be appropriated to add to the fund. We do not believe the
settlement fund should be established until the communal reservation is
partitioned. Further, we believe that the bill should not become effective
{except for section 12} until the Hoopa Valley Tribe adopts and sends to the
Secretary, the resolution called for in section 2(a).

We strongly oppose the addition of Federal money to this fund and believe
that the distribution of the fund should be used for making the payments
under section 6 and giving any remaining fuds to the Yurck Tribe, The
partition of the comunal reservation and the communal escrow account should
not require the addition of Federal funds. If the amount in the escrow fund
is not sufficient, we believe the per capita amounts available to individuals
under the bill should be changed sc that the escrow funds cover those
payments. We believe the bill should be amended to specify that if adequate
furds 2re not available in the Settlement fund to make the payments, such
payments shall- be pro-rated accordingly. Any furxds remaining in the
Settlement Fund after all payments have been made or provided for, should be
held in trust for the Yurok Tribe.

The Secretary is to prepare a settlement roll of all persons whc can meet the
criteria established by the Federal court in the Short case for gqualification
as an "Indian of the Reservation". The Secretary is to provide each eligible
person the opportunity to choose one of the following options: 1) become a
member of the Hoopa Valley Tribe (if appropriate criteris are met); 2) become
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receive a payment of $20,000 and give up all rights to the reservation and
all rights to membership in the Yurok Tribe. Parents and guardians of
children on the Settlement Roll under the age of 18 would choose an option
for their child.

Although we do rmot cbject to the provision allowing parents or guardians
making the choice for minor children, we believe that the children's payments

should be beld in trust until they reach age 18. The Settlement Fund could
- remain in effect and draw interest until each minor reaches age 18 and
receives their payments.

We further recommend that the Settlement Roll be established as of the date
of the partition of the communal reservation rather than as of the date of
enactment of the Act. This could assure that the roll would include all
persons having an appropriate interest at the time of the partition. Anyone
born after the partition would of course, not have an interest in the
previous single commmnal reservation.

Section 9 provides for the organization of the Yurok Tribe under the Indian
Reorganization Act. Within 45 days of the official notice the Secretary
shall convene a general council meeting of the eligible voters of the Yurok
Tribe. The General Council would vote on the adoption of a resolution
waiving any claim the Tribe may have against the United States arising out of
the provisions of this Act and to nominate candidates for an interim councils
The general council would elect an Interim Council to represent the tribe
until a constitution and tribal council are in place, or for 2 years, which
ever is the shorter period. The Interim Council would appoint a drafting
comittee to draft a tribal oonstitution and request the Secretary to
authorize an election to vote on the constitution,

The time reguired for the Secretary to provide notice, call gereral council
meetings, and hold elections is unreasonable. The Bureau would not be able
to meet suwh requirements. Amended requirements are included in our
technical amendments attached to my written statement.

We would also recommend that the tribe be required to have a constitution and
an elected tribal council before they enter into contracts or receive grants
from the Federal Goverrment. Under the bill the Interim Council could enter
into a contract and then after two years the council would be dissolved. We
do not believe this is either good management or fair to the tribal members
who may receive services under the contract.

Section 13 provides for statute of limitations for any claim brought against
the United States challenging the partition of the communal reservation under
this act. We defer to the Department of Justice on these provision.

Mr. Chairman, we urge the Committee to amend the bill to meet our concerns,
particularly with respect to the appropriation authorization of S15 millien.
I have attached a number of technical concerns to my written statement.

This concludes my prepared statement. I will be pleased to answer any
questions the Camnittee may have.
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"Recommended Amendments to S. 2723

Section 1{(b){7) defines Karuk Tribe as organized after a special
election conducted by the United States [Department of the
Interior, Bureau of Indian Affairs, The Bureau of Indian Affairs
did not hold a special election, We recommend the follawing
amendment:

Section 1(bJ(7) 1ine 16 (page 3) after “constitution" delete
“after a special election conducted by the United States
Department of the Interior, Bureau of Indian Affairs" and change
"April 18" to “April} 6", !

Section 2 (c)(3)(A) provides authority for the Secretary to take
additional tand into trust status for the Yurok Tribe. We
recommend that the provision clarify that the Tand would be part
of the Yurok Reservation, We recommend the following amendment:

Section 2(c){(3)}{(A) 1ine 8 {(page 7) add at the end "and that su&h
lands may pbe declared to be part of the Yurok Reservation",

Section 4({a) estaolishes & Settlement Fund upon enactment of this
act. We believe the fund should be established upon theé
partition of the reservation., We recommend the following
amendment:

Section 4{(a) line B (page 9) delete “enactment of this Act" and
insert “the partition of the Hoopa Valley Reservation under
section 2 of this act”.

Section 4 {(a)(2) permits the Hoopa Valley Tribe to use up to 3$3.5
million annually out of the income or principal of the Settlement
Fund for tribal, non-per capita purposes. We believe the Yurok
Tribe should also be able to draw from this account, We
recommend that Sec, 4 (a)(2) line 12 (page 9) be amended as
follows:

“(2) Until the distribution is made to¢ the Hoopa Valley and
Yurok Tribes under subsection (c), the Secretary may distribute
to both tribes an amount not to exceed income and interest earned
less 10 per cent for the current gperating year out of the
Settlement Fund., These funds may be used for tribal purpeses and
may not be distributed a5 per capita payments.”

Section 4(b) on page 9, line 23 should be amended by striking out
“pending" and inserting in lieu thereof "pending payments under
section 6 and",

Sections 4{c¢) line 3 (page 10) ano 4§(d) line 13 refer tc the
wrong paragraph., Section B6(a)(3) should be changed to “"6(a)(4)".



Subsections {c), (a), and (e) of section 4 on page 10, line 1
through page 11, line 6 shoulo be deleted,

Section 5 provides for the Secretary to establish a Settlement
Roll of etigible persons living on the date of enactment of this
Act., We recommend that the roll be established as of the date of
the partition of the reservation to avoid any possible problems
regaroing the status of a person born between the time of
enactment of the Act and the partitioning of the reservation. We
also recommend that the Secretary be given more time to complete
the necessary procedures for establishing the roll, The
following amendments are recommended:

Section 5{a)(A} line 20 (page 11) change “of enactment of this
Act* to “"of the partition under section &(al".

Section 5(b) l1ine 24 (page 1l) change “thirty" to “"one hundred.
and twenty",

Section &(d) line 22 (page l1l) change “one hundred and eighty
days" to “two hundred and forty days". -

Section 6 requires the Secretary to notify all eligible persons
of the options available to them under the act., We believe it
should be clear that each individual must choose one pption, We
also recommend that notice be given by certified mail rather than
by registered mail. ®e recommend the following amendments:

Section 6{(a) line 23 (page 13) change "registeredg"” to
“certifiea™,

Section 6(a) 1ine 1 (page 14) after "elect” insert "one of".

Section 6(a){3) {page 14) should be amended tp designate
paragraph “(3)" as “{(3){A)" and add a new subparagraph "(B)" as
follows:

"{8) The funds entitled to such minors shall be held in trust by
the Secretary until the minor reaches age l1B. The Secretary
shall notify and provide payment to such persons including all
interest accrued."

Section B(b) line 3 {page 15) “"March 21% should be "March 31".

Section 6(h)(3) requires the Secretary to assign a3 blood quantum
to persons electing to become enrolled members of the Hoopa
Valley Tribe. MWe recommend the following clarifying amendment:

Section 6{(b)(3) line 23 (page 15) should be amended to read:
"The Secretary shall determine the quantum of *Indian bleod” cor
"Hoopa Indian blood%, if any, of each person enrolled in the
Hoopa VYalley Tribe under this subsection pursuant to the criteria
established in the March 31, 1982 decision of the U.5. Court of
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Claims in the case of Jessie Short et al. v, United States, (C1,
Ct. No. 102-63)".

Section 6(c)(2) line 17 (page 16) should be amended for
clarity and consistency with subsection (b)(3), After “shall™
delete "assign each person that quantum of “Indian blood® as
may be determined” and insert "determine the guantum of “Indian
blood*, if any,*.

Section 6(e¢}(3) lines 22 and 23 (p2ge 16) Should be amended to
read as follows:

"{c) The Secretary shall pay (subject to section 7 of the Act of
October 19, 1973, as amended (25 U,5.C. 1407)}) to each person”,

Section 9 provides for a procedure for the organization of the
Yurok Tribe. We believe an interim council should be elected for
the primary purpose of drafting a constitution. The Secretary
should provide services until the tribe has a constitution and an
officially elected tribal council, We recommend the following
amendaments:

Section 9(c) line 1V {page 19) change "30" to "60".
Section 9(c)(3) line 12 {page 20) change "45" to “60",
Section 9{(d)(2) line 6 {page 21) should be amended as folilows;

"{2) The Interim Council shall represent the tribe to assist the
Secretary in determining the needs and appropriate programs for
the tribe. The Council shall be responsible for determining
appropriate use of the funds availablie to the tribe under section
4{a) of this act.”

Delete paragraph *(3)* and renumber "(4)"as "(3)",

Renumber paragraph *(5)}" as "(4)" and on 1ine 1 (page 22) delete
the words ®"or at the end of two years after such installation, -
whichever occurs first",

Section 10 allows the merger of existing Rancherias with the
Yurok Tribe, There is no Tolowa Rancheria so that reference
should be deleted. We alspo recommend that since the names listed
in this section are names of Rancherias and not names of Tribes
that the section be amended to reflect that difference.

Section 1o(n) line 23 (page 22) should be amended to add "any of
the following Rancherias at" after “members of", Delete “the"
after the word "of™.

Section 10(b) line 24 (page 23) after “"Elk Valley" delete "or
Tolowa Rancherias®.

Section 11 provides for the addition of a member of the Karok and
Yurok Tribes to the Klamath River Basin Fisheries Task Force.
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The Secretary is to appoint the member for the Yurok Tribe unti)
the Tribe is recognized. Since the tribe 1s already Federally
recognized we recommend this provision be changed to refer to the
tribe's organization.

Section 11{b) Vine 23 {page 23) delete “establisted and federally
recognized” and insert "organized".

Section 1i{b}) line 2 (page 24) change "recognized" to
"organized"®.

Aod a new section 14 at the end of the bill as follows:

“Sec. 14, This Act (except sections 2{a) and 12) shall be
effective upon partitioning of the reservation as provided in
section 2(a). Sections 2{a) and 12 shall be effective upon
ehactment.*®
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[The statement of Senator Cranston follows:]

TESTIMONY OF SENATOR ALAN CRANSTON
BEFORE
THE HOUSE SUBCOMMITTEE ON ADMINISTRATIVE LAW

AND GOVERNMENTAL RELATIONS
SEPTEMBER 30, 1988

Mr. Chairman, I am pleased to speak today in support of H.R.
4469, the proposed "Hoopa-Yurok Settlement Act," as reported out
unanimously by the House Interior and Insular Affairs Committee,
As you know, H.R. 4469 was first introduced in the House by a
fellow Californian, my good friend Representative Doug Bosco on
April 26, 1988. I applaud the leadership of Representative Bosco
for first introducing H.R. 4469; and I look forward to working
with him to gain enactment into law a legislative solution which
will end the Hoopa-Yurok controversy. _

Mr. Chairman, on June 30, 1988, Senator Daniel Inouye of
HBawaii, Chairman of the Senate Select Committee on Indian
Affairs, held an oversight hearing on the status of the Hoopa
Valley Indian Reservation and related issues in Sacramento,
California. Testimony was received at this oversight hearing
from those in support as well as from those opposed to a

legislative solution to the Hoopa-Yurok controversy.
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I believe that the field hearing provided an excellent forum
in which various parties could not only express their own views, -
but listen to the views expressed by others in attendance.
Moreover, I believe that Senator Inouye's call for Hoopa and
Yurok Indian people to participate in the design of “an Indian
solution to an Indian problem®” was taken to heart by many of
those who attended the field hearing in Sacramento. Indeed, Mr.
Chairman, the legislative initiative you have before you today is
the product of negotiations between Hoopa and Yurok people which
began after the Sacramento field hearing. Hence, I deeply
appreciate the interest of Senator lnouye and the very positive
role he has played.

Mr. Chairman, on August 11, .1988, I introduced as 5. 2723, a
measure identical to the version of H.R. 4469 unaniﬁously
reported out of the House Interior and Insular Affairs
Committee. A hearing on S. 2723 was held by the Senate Select
Committee on Indian Affairs on September 14, 1988, This hearing
produced a number of suggesticns which were subseguently
incorporated into a substitute amendment. On September 29, 1988,
the Select Committee on Indian Affairs adepted an amendment in
the nature of a substitute and reported out unanimously S. 2723,

In brief, Mr. Chairman, H.R. 4469 and 5, 2723 propose to
partition the lands of the Hoopa Valley Reservation between the
Hoopa Valley Tribe and tﬁe Yurok Tribe in settlement of a dispute
as to the ownership and management responsihilities for such
lands. This proposed partition is generally consistent with the

aboriginal territory of the Hoopa and Yurok tribes, Further,
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H.R. 4469 and S. 2723 provide for a number of settlement options
to be made available to individual Indians who can meet
requirements established by the United States Court of Claims in

the case of Jessie Short et al, v. U,5,, for gualification as an

“Indian of the Reservation®.

Mr. Chairman, litigation spanning a guarter of a century,
while perhaps correct from a legalistic perspective, has failed
to resolve the controversy over ownership and management of the
Hoopa Valley Reservation and, indeed, has led to some most
unfortunate results., PFor example, control of the affairs of the
HoopS'Reservation has shifted from Indian hands to ﬁhe Bureau of.
Indian Affairs -- a dismal result in terms of both In&ian
self-determination and tribal sovereignty. Additionally,
hundreds of the parties to the litigation have died'awaiting a
judicial solutibn that still has not been achieved.

It is clear to me that only the Congress, through an exercise
of its plenary power, can put an end to the present unhappy
situation on the Hoopa Valley Reservation. Mr. Chairman, in
erder for Congress to carry out the trust responsibilities of the
United States, I believe that it is incumbent upon Congress teo do
no less,

Mr. Chairman, I strongly believe that H.R. 4469 presents a
reasonable and equitable legislative soluticn to the current
confusion and uncertaintf as to existing ownership and management
rights on the Hoopa Valley Reservation. 11 urge this committee,
therefore, to report out favorably H.R, 4469 so that we may have
an opportunity to act on this legislative initiative during the

remaining days of the 100th Congress.
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[The statements of Mr. Colegrove follow:]

TESTIMONY OF WILFRED K. COLEGROVE
HOOPA VALLEY TRIBE
ON H.R. 4469
BEFORE THE
JUDICIARY COMMITTEE
SUBCOMMITTEE ON ADMINISTRATIVE LAW & GOVERNMENT RELATIONS
SEPTEMBER 30, 1988

My name is Wilfred Colegrove and I am the Chairman of the
Hoopa Valley Indian Tribe. I live in northern California on that
portion of the Hoopa Valley Indian Reservation known as the
"Square" where our tribe has lived and governed its affairs for
over 10,000 years. On behalf of our Council and all Hoopa
pecple, thank you for this opportunity to testify in support of
H.R. 4469.

[o] d e

To put my testimony in perspective, I would like to take
just a few minutes to explain the background of H.R. 4469, The
problem needing ceorrective legislative action was caused about
100 years ago by the joinder through an Executive Order of two
non-contiguous Indian reservations, the Hoopa Reservation in the
mountains (known as the Square) and the Klamath River Reservation
north of Hoopa along the Klamath River and the coast (known as
the Extensicn). That joinder is the genesis of at least a dozen
lawsuits,

In the 1850's and 1B60's there was war in California. To
help bring about the peace in 1864, Congress authorized the
establishment of four tracts of land in California for Indian
reservations. Under this Act the Hoopa Reservation was
established.

Our trouble began when non~-Indians living north of us in the
coastal area challenged the legal existence of the Klamath River
Reservation in an effort to gain access to the Redwood forests
along the River. They argued that the Klamath River Reservation,
established in 1855 pursuant to earlier legislation, constituted
a fifth reservation in California and, thus, was illegal under
the 1864 Act., 1In 1891 an Executive Order joined the boundaries
of the Hoopa Reservation with those of the Klamath River
Reservation, thereby reducing the number of reservations in
California. Despite the merger, the two tribes have remained, as
they were historically, pelitically and culturally separate.

Beginning in the early 20th Century, land holdings on the
Extension were individualized (allotted), and individual Yurok
Indians living on the Extension sold their lands and timber. The
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Interior Department alsc sold "surplus" land on the Extension and
used the proceeds for the benefit of the Yurck Tribe, not for us.
Most of the Hoopa Square rewmained unallotted, and only small
parcels for house lots were allotted to our tribal members.

Because of better access to the coastal transportation
systems, most Extension timber had baen harvested by the 19%50's,
when the Interior Department began selling Hoopa tribal timber
from the Square. Under federal law the income was used by the
Tribe for essential governmental functions, and the remainder
distributed to individual tribal members on a per capita basis.
The Seclicitor of the Department of the Interior issued a legal
opinion that timber proceeds from the Square should be used only
for the benefit of Hoopa tribal menmbers.

Short Litigation

In 1963, a few people brought the Short lawsuit. According
to Mrs. Short and many other Short plaintiffs, their intent in
bringing this sult was not to create problems for the Hoopa
Tribe, but rather to gain BIA recognition of their status as
Indian people eligible for federal services and protection, and
to obtain damages for the loss of their lands through federal
sales and the allotment process. In searching for a legal basis
for those claims, the attorneys developed the argument that the
Square and the Extension were cne reservation and that Yuroks
were entitled to damages for being excluded from the per capita
distributions of timber income from the Square. This was the
beginning of the legal battle which has lasted for over 25 years.

The Sheort attorneys rounded up 3,800 individual plaintiffs
who were descendants of the pre-1900 Indians of the Klamath River
area to intervene in the suit. Only about 500 of these pecple
live on the Square or the Extension, and about another 800 live
within 50 miles. The rest are located throughout the State of
California and the United States; and a few are even in foreign
countries. None of these people have ever organized a Yurck
tribal govermment or identified who among them are actually
tribal members. The enly community of interest among the
majorjity of plaintiffs is as litigants in Short and Puzz.

Nevertheless, in 1973 the Court of Claims ruled that the
Interior Department had been wrong to limit timber per capita
payments solely to our tribal members.

Puzz Litigatjon
Short was followed in 1580 by another suit, v
States. This case was brought by 5 individuals who sought to
dissolve the Hoopa Tribe and prevent the federal government from

2

‘......,.:..v.
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recegnizing any tribes on the Reservation. In its decision
earlier this year, the Puzz court ruled that federal deference to
the authority of the Hoopa Tribe was unlawful. Thus, the court
ordered BIA to take over reservation menagement. Citing this
decision, the BIA has assumed total authority of tribal and
reservation affairs, and vital social services have heen lost or
upset because of BIA's inability to decide issues or take action.
The Pyzz decision was the straw that broke the camel's back.

1. BIa Has Crippled Tribal Government

On April B8, 1988 a Federal District Court Judge issued a
ruling in Puzz, which stripped our tribe of governmental
authority over the Hoopa Sguare and directed BIA to run our
lives. The judge directed BIA to prepare a plan te comply with
his order. BIA has seized the opportunity and applied the order
in an extreme and irresponsible manner, TIts untimely decisions
have totally disrupted social services and tribal government.
Even the judge said that he did not intend to destroy the
"existing structure of tribal self-government;" yet, BIA has
superimposed a six-member body called the "CAC" to advise BIA on
all program and budgeting decisions. BIA has refused to deal
with the elected Hoopa Tribal Council entirely, instead regquiring
us to designate three individuals to sit on the CAC.

2. etuat se wi T d

BIA has run wild with the Puzgz Jjudge's direction. It has
used Puzz to try to muzzle the efforts of the Hoopa Tribe and
responsible Yurok leaders to obtain enactment of corrective
legislation. For example, on August 5th BIA ruled that no tribal
trust funds may be used for our legislative office. This is not
really because of Puzz but to protect and enhance federal jobs
and gain BIA spending authority, which BIA hopes will be the
permanent result of the Puzz case. And its hopes are not without
foundation. Already the judge has approved payment of BIA's Puzz
conpliance costs from tribal trust monies.

3. PBIA _Inconpetence Evident in Plan

The Puzz Compliance Plan changes stripes every time you look
at it. There are now five separate versions of the Plan, each
different than the earlier one, each providing for later and
later decision~making, and each confirming the incompetence of
BIA to administer federal, much less tribal, programs. For
example, the Plan filed with the court in June provided that
Reservation programs for the Fourth Quarter of fiscal year 1988
would be approved, funded, and announced in the newspapers the
first week of July. Instead, BIA first released an insufficient

3
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amount of tribal funds for the Hoopa Tribe to operate for one
month of the Fourth Quarter, and said the rest of its decisions
would be postponed until August 10, Then BIA withheld all tribal
funds until August 23rd. The Hoopa Tribe reduced employee
working hours and program services, borrowed and scraped to
maintain tribal programs during the weeks for which tribal
funding was withheld, Under the latest version of the Plan BIA
will make no decisions about fiscal year 1989 until the fourth
week of October, weeks after programs need to begin serving the
pecple.

4. View upds Lj Kids C ore

But you haven't heard the worst of it yet. BIA employees
are acting like kids in a candy store deciding which projects to
fund with tribal money: the CAC and BIA received a flood of
funding proposals from federal agencies themselves eager to use
tribal money to fund activities for which they don't want to use
federally appropriated dollars. For example, two different BIA
employees dealing with Reservation fisheries designed about six
fisheries related projects which they plan to operate directly
through the BIA, or personally as consultants. In addition,
Indian Health Service has grandiose funding schemes dealing with
its personal water and sewage concerns, not the tribes'. -BIA has
approved five of these requests. Both agencies have federally
appropriated funds available for these projects; yet, because of
funding priorities or tribal money being more readily available,
they want to use Reservation income. Ironically, the Puzz judge
says he sees nothing wrong with this. We have appealed to the
Court of Appeals, because it is illegal for tribal trust funds to
be used without specific authority from Congress. Yet, BIA
rushes head-long into deing just that. Perhaps this is the
reason that BIA has impounded the majority of our tribal income
since 1974, so that what is referred to as the "escrow funds" in
H.R. 4469 and S. 2723 have built up to approximately $65 million.
BIA hopes and plans to use this money one way or another.

5. BIA Economic Development Project Obstacles

A tribal mote) complex, the main positive economic expansion
on the Sguare, was on the verge of construction when the Puzz
order was issued in April. 1In response to Pugzz, BIA refused to
approve the tribe's use of this unallotted trikal land, blocking
our loan guarantee and funding for construction. After a long
delay, finally, BIA permitted us to go ahead, but on the
condition that for use of our own Reservation land we sign a
lease under which we will pay far more that if we had purchased
fee patent land right next door.

6. Tribe Without Territorial Sovereigqnty to Manage

Respurces
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Puzz, with BIA support, has terminated the Hoopa Valley
Tribe's territorial sovereignty and set a dangerous precedent for
tribal governments nation-wide. BIA is taking the place of our
elected leaders. Survival of our Tribe depends on our ability to
protect and responsibly manage our natural rescurces. Yet our
tribal court system now has no jurisdiction te enforce tribal
ordinances to protect these resources. We have no power to zone
commercial development or regulate ocutsiders who may trespass or
steal tribal resources. Without territorial sovereignty we
cannot continue tribal jurisdiction under environmental laws such
as the Clean Water Act. Neither BIA nor the Puzz court can
answer these problems. Nor are they the least bit concerned.

Thus, Hoopa Valley is still without a Reservation hospital
Oor an emergency room, without the necessary BIA agreement for our
tribal timber corporation to get logging and timber processing
contracts on our own Reservation. Future years' timber sales are
delayed, P.L. 93-638 contracts are delayed, and BIA refuses to
turn over to the Tribe surplus buildings and property essential
for major social service grants. This federal compliance plan is
unworkable, oppressive, and is devastating our lives and
communities.

Soon after Puzz was decided, Congressman Doug Bosco
introduced H.R. 4469 to settle the Reservation's problems. He
knew that during the 25 years of litigation, there had been many
attempts at a negotiated settlement. The House Interior
Committee staff has met with the parties. The judge ordered
meetings just between parties, meetings just between attorneys,
and even meetings in which the judge himself participated.
Unfortunately, all of these attempts at a negotiated sclutien
failed and instead led to more motions, more briefs, and more
court cases. Realizing that the courts could not solve this
preblem, Congressman Bosco introduced H.R. 4469, understanding
that it was not a perfect bill, but feeling that it might bring
the parties to the negotiating table.

Senate Continued with Oversight - Tribes Worked Together

Shortly after introduction of H.R. 4469, the Senate Select
Committee on Indian Affairs held an oversight hearing in
Sacramento., At that hearing Senator Inouye encouraged us to
arrive at "an Indian solutien to this Indian problem." As a
result, a group of tribally-oriented, on-reservation Yurok people
sat down with our Hoopa Tribal Council and began to 'try to
develop a resclution of this problem.
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This effort differed from past efforts because the tribally-
oriented people felt protected from the Short and Pyuzz attorneys
by congressional interest.

Our negotiations continued for weeks. The Yurok repre-
sentatives wanted many changes in the bill to better protect
Yurok tribal interests, and we reached agreement on the majority
of points. We then went together to meet with representatives of
all of the members of the House Interior and Insular Affairs
Comnittee to explain our feelings and as a result, H.R. 446% was
amended in Committee,

Hoopa Tribe Accepted Compromjise

When the bill finally emerged, it contained many provisions
which were not easy for us to support; however, we have agreed to
do so in the hope of arriving at a solution to the prolonged
problem. For example, the Hoopa Tribe was forced to agree that
over %45 million in escrowed trust funds be used tc provide
operations and development capital to the Yurok Tribe and its
members, payments to Short plaintiffs and others; and to agree to
the unprecedented requirement that we accept as members persons
not meeting our Hoopa enrollment criteria.

ate Bi erge

The Hoopa/Yurok agreement, the proposals reported by the
House Committee, and Senator Cranston's hope for resolution of
the controversy, led to his intreoduction of the House reported
bill in the Senate as 5. 2723, On September 14, 1988 the Senate
Select Committee on Indian Affairs held a hearing on §. 2723.
The staff has met often with representatives of all viewpoints
and has crafted further amendments to 5. 2723.

Efforts to Inform A1l About legislation

We at Hoopa have gone a long way to ensure that all people
affected have accurate information on this legislation. Over
3,000 copies of the House and Senate bills have been distributed
in california. We have published a joint full page newspaper ad
with the Yurok people. Other members of our tribal council have
done radio shows and held community meetings. We are cenfident
in saying that this bill has strong support from both on-
reservation and off-resexrvation Yurok people. Moreover, we will
submit for the record expressions of support from many tribes,
organizations, and individuals.
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Heoopa Supports Yurok Regyests

We of the Hoopa Tribe want nothing more than to find a fair
answer to our long-range problems. We believe that 5, 2723 and
H.R. 4469 ag reported by the House Interior and Insular Affairs
Committee do that. We recognize the importance of ensuring the
continued existence of the Yurok Tribe, and we, therefore,
support Yurck reqguests for additional land and program meonies.
We alse support the Yurok proposal for limiting parents' rights
to accept the cash settlement option for their children.

Real Meaning of legislation

Mr. Chairman, the passage of legislation would not only mean
the end to 25 years of strife and stalemate, it would alsc mean
the preservation of the Hoopa and Yurok Tribes. We of the Hoopa
Valley Tribe cannct put inte words what it feels like to have a
congressional mistake in 1864 now, 114 years later, leaving our
tribal government fighting for its mere existence. This
legislation will put an end to our strugglie and allow the Hoopa
and Yurok pecople to live at peace and prosper.

We who have had ocur tribal sovereign authority stripped by
five plaintiffs relying on anticquated federal law, who have had
the income from our land taken from us and placed in escrow, who
have had the federal court and the BIA try to replace our elected
officials with BIA bureaucrats, find it difficult to understand
how others can claim that this legislation is terminationist,
Mr. Chairman, the Puzz case is termination; this bill is not.
The Puzz case is a direct attack on the principle of the Indian
Self-Determination Act and federal Indian policy as it has
existed for the last 30 years. These are policies which the
Congress and so many others have worked so long to achieve.

This legislation assures the continued existence of the
Hoopa Tribe, provides for the organization and rebuilding of the
Yurok Tribe, and rescolves many of the preblems which have stifled
the progress of both. It also expands the acreage of the Yurok
Reservation and frees up monies for economic develcpment on both
reservations. In addition, it prevents the ad hoc abolishment of
tribal gevernment con this and other Indian reservations which is
possible as a result of the Puzz decision. This is not
termination, as scme allege. It is restoration.

Joint Hoopa-York Council Unacceptable - Like Joining U.S, and

Canada

. Some opponents of this legislation have and will come hefore
this Committee and suggest that legislation is not necessary.
They propose in lieu of the establishment of two separate

7
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reservations the establishment of one joint council to govern
both the Hoopa and Yurok aboriginal lands.

This may seem to some like a logical and very acceptable
Propoesal. What they do not understand, however, is that this
proposal is analogous to the abolishment of the United States and
Canada and the creation of a new nation "AmerCan." While the
AmerCan analegy may seem & bit eilly to some of you I assure you
it is not., To us it is exactly the same. The U.S. and Canada
are geographically connected on the map. There is some
intermarriage. Many of their pecple have some similarities in
language. Our lands have to some extent been managed in
comparable ways. But I must emphatically state, Mr. Chairman,
that a joint Hoopa-Yurok management council is as unacceptable to
the Hoopa people as I hope that an AmerCan nation is to you and
the other members cf this Committee.

Our people feel in their hearts and know in their minds that
we are Hoopa, just like you and the other members of this
Committee know you are Americans. Those feelings are based on
numerous things: our culture, our way of life, our political
beliefs, our language, our religion, and our history. I do not
believe that there is one member of this Committee who would vote
for legislation to join the United States and Canada, even if the
United States was guaranteed its pro rata share of elected
representatives in the joint government. Thus, we hope that you
can understand why we, as Hoopa people, cannot accept or even
consider the idea of a joint government to manage our
reservation. We are a nation of people fighting for ocur
homelands, and we will continue to fight until the day we die.

This is not to say that the Hoopa Tribe will be unwilling to
work closely with a newly formed Yurck Tribe. We are anxious to
do so. Our tribes have many common interests and concerns which
I am positive can and will be addressed through the mutual
cooperation of our two separate governments.

Basis For Services and Development

You have heard comments about the bleak economic situation
on the Extension and about the Square having some services which
the Extension lacks. That is true, but the lack of services
stems in large part from the litigation and the Yurok Tribe's
failure to organize itself so that it can, as do other
governments, enter into agreements, pass laws, and receive and
administer funding to provide services. The power, phone, and
water lines we have are a result of thousands of hours of
negotiation and werk by our Hoopa Government. The agreements
providing for many of these services are and were agreements
between government and private businesses and groups of
individuals. This legislation will not only begin to correct

8
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many of the problems faced by the Extension, it will improve the
economy and way of life on the two reservations and the
surrocunding communities. The organization of the Yurok Trike
will allow the Yurok people access to federal and state programs
now denjed. It will free up over $65 million in private funds
for economic development on the Square and the Extension. It
will allow for the continuation of Hoopa Tribal businesses and
the development of Yurok Tribal businesses.

But, above all, it will preserve our traditional homelands
and our culture. The Hoopa and Yurok Tribes are composed of many
strong and capable individuals, and I do not hesitate to tell you
that our communities will look substantially different as soon as
this legislation lifts the federal obstacles to development and
prevents those outside the tribal community, seeking only to
profit from chaos, from sabotaging triba) stabilization and
growth.

Passacge Will Lift State of Siege and Halt Texrmination

In their efforts to defeat this legislation, Short & Puzz
plaintiffs' attorneys have labeled it terminationist, analogizing
it to the 1954 Klamath legislation. This legislation is very
different. It does not terminate the federal relationship with
the Yurok Tribe. Rather, it reaffirms that relationship and
provides the Tribe with essential financial, resource and
governmental tools to endure and prosper. And it gives the
individuals a variety of choices to make, depending on their own
particular circumstances. For example, a plaintiff living in
Maine, whose only interest is economic based on being a
plaintiff, may choose to buy out. Even for those individuals who
do not want to affiliate with either the Hoopa or Yurok Tribe,
the legislation does not end the trust status of any lands they
hold, and it does not end their federal Indian status. oOther
plaintiffs who feel a sense of community or tribalism ¢an choose
to participate in the revitalized Yurok Tribe. This is genuine
self-determination, and it is condescending for plaintiffs'
attorneys to say their clients are incapable of making these
choices. It is Pugzz which is terminationist. Puzz has already
begun to terminate the Hoopa and Yurck Tribes.

Moreover, the enhancement of Yurok tribal status and the
individuals' options are over and above the substantial monetary
recovery of each entitled Short plaintiff. The legislatien does
not affect their recovery in any way whatscever.

I cannot stress strongly enough the impact the pugzz decision
has had on the Hoopa Valley Tribe. If this bill does not pass
this Congress, the BIA will continue to erode the governmental
structure which our Hoopa people have worked for generations to
develop. OQur community is in a state of siege. A state of siege
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was imposed by the federal court, but is managed by the BIA. The
BIA "reservation management plan® is a dlsaster which is becoming
worse every day.

Mr. Chairman and members of the Committee, on behalf of the
Hoopa Council and all Hoopa Valley pecple, I implore you to pass
thie bill as soon as possible. It is our only hope. Fallure to
pass this bill this Congress will mean the termination eof the
Hoopa Valley Tribe as we know it. Awaiting legislation under BIA
management without use of our own funds for essential
governnental functions will kill us:; and moreover, we do not have
the resources to wage this legislative battle again, and those
same outside forces which have prevented a resclution in the past
will do so again.

Passage, on the other hand, will mean the rebirth of not
just one, but two, Indian nations.

Thank you,

10
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July 6, 1988

Senator Alan Cranston
112 Hart Senate QOffice Building
Washington, D.C. 20510-0510

Senator Daniel Inouye
722 Hart Senate Office Building
Washington, D.C. 20510-1102

Re: Joint discussions between Hoopa Valley Tribe and
Traditional Yurok 1Indians, who reside within Yurok

aboriginal territery

Deayr Senators:

Thank you for your efforts in bringing about the oversight
hearing before the Select Committee on Indian Affairs on
Hoopa-Yurok Indian Reservations, held June 30, 1988, in
Sacramento, California,

We, the undersigned tribal leaders, have taken to heart
your advice, Senator Inouye, and have met and agreed that
the time iy right for a legislative solution that bPbrings
justice to both tribes. We are working very diligently toward
an agreement on points to be included in such legislation.
This is a joint effort between the elected members of the
Aoopa Valley Business Council, and the Traditional Yurok Indian
Spokesperscns of the Hoopa Valley Reservation Extension,
Testimony on this important matter waer submitted by Panels
3 and 4 during the June 30, 1988 hearing.

Wnile many {ssues were discussed at our first joint
meeting, two points were clearly agreed upon: the sovereign
authority of the HRoopa Valley Tribe and the Yurok Tribe should
not be challenged by the Federal Government; and the Yurok
Tribe should be =2llowed to organize and define its members
as it sees fit. Therefore, Mr. Thierclf's proposal for: 1)
a referendum vote on the organization of & reservation-wide
administrative body of all Hoopa Valley members and Short
plaintiffs, and 2) the Interior Department's proposal to define
all Short plaintiffs as the Yurok Tribe, are both uneguivocally
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unacceptable. Such proposals voilate the policies of Indias
self-determination, tribal sovereignty, and the United States
Supreme Court's holding in the Martinez case when tribes defined
their own membership because of the Inherent sovereignty.

The second meeting of Traditional Yurck Indians and Hoopa
Valley Business Council representatives was held July 6, 1983.
We agreed to work together, and with you, in the legislative
forum t¢ develop a fair sclution to Tribal problems. We will
forward propesals to you which we urge be considered for
inclusion in the final version of the bill reported by the
House and Senate committees., We will submit our proposals
no later than July 14, 1988,

Very truly yours,

TRADITIONAL YUROK INDIANS
ROOPA VALLEY TRIBE OF THE LOWER KLAMATH

90-793 0 - B9 - 3
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[The statement of Ms. Sundberg-Brown follows:)

Testimony of Lisa G. Sundberg-Brown
on H.R. 4469
before the
House Judiciary Committee
Subcommittee on Administrative Law & Government Relations
September 30, 1988

Mr. Chairman and members of the Committee, thank you for hearing
our testimony on this important bill.

My name is Lisa Sundberg-Brown. I am a Yurok Indian. My family
comes from 5 different Yurok villages., I am a resident and
member of the Trinidad Rancheria, a full time college student
seeking a degree in Government and Political Science. I plan to
continue on to law echool. I am also a consultant for tribes
needing assistance in proposal writing and fund raising for
economic development projects, and a designer of high fashion
Yurok Indian jewelry. I grew up along the Klamath River and
attended school there in the summer and fall months. During
those years, I spent time with my grandfather and great uncle
learning about my culture and participating in our ceremonial
dances. My homeland encompasses some of the most beauntiful
stretches of land in this country.

I was too young to remember when I became a litigant in Jesse
Short v, United States. While I was growing up, however, I
remember talking with other young plaintiffs about all the money
we were going to get from the Shori case. As I got older, I
began asking some adults what the case was about and when we were
going to get this pot of gold. The problem I ran intec was that
no two people had the same understanding of what Short was all
about, except that we would get a sum of money from the
government.

Each year we were told by the attorneys that we were going to get
our checks the next year. The "next vear" came and went,
however, over and over again. In the meantime, over 40C
plaintiffs died without ever seeing a dime.

The Yurok Tribe failed to organize its government and identify
its members because of people's fear of losing their money
judgments in Short. As a result, many Yurok people went without
the services I was able to enjoy as a member of the Trinidad
Rancheria. Because I was an enrolled member of a tribe and my
Jesse Short damages were protected, I could not figure out why
our attorneys were informing pecple that their Jjudgment money in
Short would be jecopardized if the Yurok Tribe organized. It was
at this time I began doing more research on the Short case and
learning what it was all about. The more I found out, the more
enlightened I became about the danger of this case and its sister
case, Puzgz, to the future of the Yurok Tribe, and to the
sovereignty of tribes across the country.
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Mr. Chairman, I view myself as a Yurck Indian, not a Hoopa. I
was raised in Yurok territory with Yurck values. I am not white
either. Just because I have white blood in me doesn't mean that
I am white. I consider myself Indian. I believe that each
plaintiff should he allowed to choose for him or herself who they
are, and which tribe they identify with. H.R. 4469 allows this,
but more importantly it protects the aboriginal territories of
the Yurck Tribe.

I know you have heard that because some of us have both Yurok and
Hoopa blood, we are one big happy family and should have cne big
reservation-wide government:; however, other tribes have
demonstrated that these types of governments are more problems
than they are worth. I know from growing up around my elders
that it is not the type of blood you have but what cultural and
religious values you were raised with which determine tribal
political affiliation. As a result, I came to believe that
despite the Sheort case the Yurck Tribe had some very obvious
options. Since the Yurok plaintiffs' judgement money would not
be affected by tribal organization, I felt that the Tribe could
organize, have a membership role, and start to administer
federal, state and tribal programe to provide services for its
people. As a result, in June of this year (1988) I was actively
involved in an effort to organize the Yurok tribe.
Unfeortunately, however, this effort failed because Short and Puzgz
activists told people that by organizing they were going to lose
their short money and their rights to the Yurok Tribe, the
organizational effort was simply a trick of the BIA. Thus, the
time wasn't right and the people voted it down, but only by a
narrow margin.

I could not understand why this happened, until I spoke with Mr.
Theirolf, the attorney for the Puzz case who was present at the
election. During our discussions, I learned that some of the
people who voted against organization had been convinced that
rather than becoming members of the Yurck tribe, they should
instead support the establishment of a reservation-wide
government which was and is being advocated by the PpPuzz
activists. This is another avenue of organizing my people;
however, in order to achieve this type of government, the Hoopa
Tribe would then have to be abolished. I have read that the
only power capable of doing this is Congress, not a court, as the
5 Puzz plaintiffs and their attorney are propesing to do. I was
outraged by this attempt to abelish a tribe who has been in
existence for over 10,000 years but I was more appalled to learn
that part of the argument in the Puzz case was that there is no
Yurok Tribe. This ran counter to everything I was taught from
birth, I was equally shocked to hear that the Puzz attorneys were
advocating that as a result of the reservation establishment
language in an 1864 Act that no tribe should have rights to this
reservation. This position affects not only the Hoopa and Yurok
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tribes' sovereignty but the sovereignty of many tribes whose
reservation were created with similar language to that found in
the 1864 Act, under which the Hoopa Valley Indian Reservation was
established. As you are aware, they won in the Puzz case and
now, since no one has vested rights to the reservation, the BIA
has taken over the management of our tribal resocurces and
accounts, taking 10% off the top of any money allocated as their
"management fee", In other words they are paying themselves out
of Indian money for a service that is their responsibility in the
first place, Furthermore, the BIA is the very culprit who
mismanaged our resources and got our people into this protracted
30 year legal battle in the first place!

In an attempt to resolve the many issues surrounding the Hoopa
Valley Indian Reservation, Congressman Bosco introduced H.R.
4465, a bill with flaws, but a step in the right direction. To
me this was a light at the end of the tunnel. So, instead of
killing the baby because it didn't have all of the right
features, a group of very dedicated Yurok people who have for
years been fighting for Indian programs and Indian issues, even
though it has meant sticking their necks on the line in the
process, came together and started to work on a more equitable
solution to this complex problem.

From the outset, we realized that no one sclution will make all
of the people happy, and that all parties involved will have to
compromise if we are to try and solve cur problems and get on
with our lives.

I can now have a real appreciation for how it feels to put in
leng and difficult hours to develop a fair and equitable sclution
t¢ an Indian problem, only to have myself and.that solution
viciously attacked by people who don't understand what they are
giving up, and by pecple whose own self-interests are being
jeopardized.

We have worked long and hard with Hoopa representatives and with
House and Senate staff to make changes in H.R. 4469 and S, 2723
to make the legislation fair to Yurok Indians. We believe we
have accomplished that goal.

The final report ¢f the American Indian Policy Review Commission
stated, "The ultimate objective of Federal-Indian policy, must be
directed toward aiding the tribes in achievement of fully
functioning governments exercising authority within the
boundaries of the respective reservations. This authority wounld
include the power to adjudicate civil and criminal matters, to
regulate land use, to regulate natural resources such as fish and
game and water rights, to issue business licenses, to impose
taxes, and to do any and all of those things which all local
governments within the United States are presently deoing." This
is our goal for the Yurok Tribe, and one of the main purposes for
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my being here today. Only a tribal government can exercise these
rights and responsibilities. A citizens group cannot. Thus, for
the Puzz attorneys to advecate the continuation of the Community
Advisory Council ("CAC") in lieu of the organization of the Yurck
Tribe is wrong. The CAC created by the Puzz decision can never
have the sovereign authority of an Indian tribe. These powers
stem from the inherent zovereignty of Indian tribes and it is
clear to me, as I hope it is to you that the CAC is not a tribal
government., Sovereign authority of Indian tribes was not given
to us by the U.S5.; it was merely recognized. These powers can
never be held by a mere group of individuals. Thus, it is my
belief that people like Ms., Lyle and Mrs. Habherman are misguided
in their beliefs. For even if they are successful in the long
run, they themselves will lose something which can never be
replaced and which anti-Indian groups across this country have
been trying to take from them since the white man first came to
these shores: their inherent rights as tribal members. Thus, to
me the pPuzz case, not H.R. 4469, is a form of terminatien of the
Yurck Tribe.

Mr. Chairman and members of this Committee, we are faced with a
very ugly scene. I am appalled by the fact that my own attorneys
have for the first time finally communicated with their clients
about this bill, and then with paid ads in the paper which are
both false and misleading. Their failure to print the true facts
of this bill has led to twisted interpretations, which has placed
fear in many of our people. To give you an example of this, I am
hereby submitting as a part of my testimeny, these tapes of
meetings that have been held by the puzz attorney, Mr. Theirelf,
letters that have been mailed to the plaintiffs by Mr, Wunsch, a
letter from Mr. Shearer giving his analysis of the bill,
newspaper adds that have been printed to communicate to the
plaintiffs the intent of these bills, and newspaper articles that
have statements made by the Puzz and Short plaintiffs' attorneys.
You will be able to see for yourself the scare tactics being used
by these attorneys.

In closing, I believe that the efforts made by the two Indian
groups is courageocus. I cannot begin to tell you the outright
slander that has occurred against all of us because we have been
trying te do something I know our ancestors would have done.

Many Indian tribes and people support this bill and are happy to
finally have a tangible resolution for the 30-year dispute.

These pecple and tribes have been able to decipher what they know
is true about tribal government vs. the Short and Puzz attorneys'
and their fellowers' “forked tongues" and "Henny Penny, the sky
is falling" rhetoric. The only unfortunate thing is that the
majority of the plaintiff supporters are afraid to speak out
because they deon't want to subject themselves or their families
to the harassment and disrespect these people inflict on anyone
who guestions them. Prolonging this process won't help people
understand the bill. It will only allow more political
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propaganda to be distributed by desperate people whose motives
are extremely guestionable!|

The passage of this bill is imperative not only for the Hoopas
and the Yurcoks but for many other tribes acreoss this natjon.
This bill reaffirms and strengthens the government-to-government
relationship between the tribas and the United States, not
terminate it.

Your suppeort is appreciated. Thank you.
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[The letter of Ms. Short follows:]

September 28, 1988 Jessle short
1421 Albee St.
Eureka, Ca. 95501

Janet Potts, of Counsel

United States House of Representatlives
Committee of the Judiciary-Administrative Law
and Governzental Relaticons

2137 Rayburn House Office Building
washington, D.C. 2051%

Dear Ms. Potts:

My name is Jessie Short. I was chosen by acclamation in
1963 as attorney in fact of 3323 Yurok Indians and have served my
pecple faithfully in that position for over a gquarter of a
century.

I would like you to give my request seriocus thought for I am
told that you have decided it is best to hold the Hoopa-Yurok
settlement legislation over until next year.

First, I am 83 years o0ld; this Short case was initiated
three dacades ago...The courts have not been able to resolve this
matter. I would like to see it resclved in my lifetime. At this
peint in time the best possibility for resolving it exists.

Second, 1f not enacted this year, the Hoopa-Yurok settlement
will never be enacted for total control of the case has long been
assumed by the Short attorneys who no longer need the voice of
their clients and who play one faction against another within the
group to maintain contrel.

Third, although the Short Case was defined as a class action
and the class was fipally closed and its members defined by the
court after many Yyear of being open, we now have other
opportunits looming on the horizon, all led by greedy attorneys
who esmell blood, jostling for position to stake a new claim.

Congress simply must act on this matter which has become a
nightmare to the government itself in attempting to deal with
fhort 1legal precedents that contradict 100 years of federal
Indian policy and the most shocking of all a court ordered
takeover of the Hoop2, a organized and federally recognized
Indian Tribal Council since 1933. Thies takeover, the result of a
Puzz decision filed by five (5) Indians.

The vast majority of the members of Congress and your peers
recognize the need and have moved forward with the goal of
enactment of the Hoopa-Yurok settlement act in the 100th
Congress, I implore you to accept the judgement of your peers
and to allow this matter to come to an end bringing peace to our
pecple.
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I know thers are large nuabers of Indian peocple, Hoopa,
Yurok and othar Indians who want this legislation passed this
year lest it bring to their reservation the same problems which
have plagued our Tribes. I am enclosing a sample of the support
I have received from my own Yurock pecple.

I have travaled to the capitol twice this year, if my health

permits I would be there friday. Since it does not I am sending
this package for you.

Sincerely,

esgle Short

Copy to: Belle Cummins
banny Jordan
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[The statement of Mr. Clinton follows:]

STATEMUNT OF
ROBERT N. CLINTON
IN OPPOSTEION TO ‘TTIE NONCONSENSUAL PARTITION OF THE ROOPA VALLEY RESERVATION

RECWERN THUE THOOPA VALLEY® & “YUROK® TRITS

Icaring Before the Senate Select Committee on Indian AfTairs
Sacramento, Califomia

June 30, 1988
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My name is Robert N. Clinton. 1 am a professor of law al the University of lowa College of
law. | regularly teach and write in the fickds of Native American law. | am & member of the
board of editors of F. Cohen, IHandbook of Federal Indian Law (1982 ed.), co-author of M. I'rice
& R. Clinton, Law and the American Indian: Readings, Notes, and Cases {2d. ed. 1983), and have
written vanous law review and related arlicles on the Indian affairs, usually with particular focus
on the constitutional and structural dimensions of such questions. | also teach and wrile in the
ficlds of constitutional law and ledcral courts. [ am submilting this Stalement at the request of
the Indians of counsel for some of the so-called excluded Indians of lloopa Valley Reservation
Lxtension. The views 1 shall express are my own and should not he attributed to my regular
employer, the University of lowa College of Law.

I oppose the nonconsensual partition of the Hoopa Valley Indian Reservation of California in
the fashion contemplated by a bill introduced in the Iluulsc of Reprosentatives as 1LR. 4469, ‘I'n
the best of my knowledge no similar legistation has yei been intmduced in the Scnate.  Thus,
this statement will use the plan for partition sct forth in ILR. 4489 as rcflecting the broad
outline of any partition plan currently contemplated for the Reservation.  Rasically, this proposal
calls for the partition of the lloopa Valley Rexcrvation by giving the most productive and best
cndowed resources af the Reservation, the so-calledd Square arca created by the excentive arder
of June 23, 1876, to the Hoopa Valley Tribe, a group of Indians eomprising approximately thirly
percent (30%) of the total population of the Toopa Valley Reservation, and by leaving the
rclatively unproductive land of the so-calied [xtension arca in a nonarable and nontimbered
canyon along the Klamath River 1o the remaining seventy percent (707%) of the reservation
population.  For reference | have attached 1o this Statcment a copy of the map of the Tleopa
Vallcy Reservation taken from the Supreme Court's decision in Motz v, Arnert, 412 18, 481
(1973). For clarity, in this statement, | generally shall refer 10 the Hoopa Valley Rescrvation as
cnmp;'iaing the entire legal area of the Reservation unless the historical conicat of my siaicment
indicates otherwise, The area designated on the map as the “Oniginal Tinopa Valley Rescrvation”

is the so-calicd Square created by the exctulive onder of Junc 23, I1R76 and the so-calicd
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Extension is the combination of the two areas labeled on the map as the “Old Klamath River
Reservation® and the “Connecting Strip,” both of which were added 10 the Tioops Valiey Rescrva-
tion fur the benefit of all members of the Rescrvation by the cxccutive order of October 16,
1891.

The hasic nature of my opposition to the parition lcgislation is threcfold.  Tiest, the
legidation never has been presented to or vated on by a¥f persons holding beneficial inlerests in
the lioopa Valiey Reservation.  Sccond, i proposes to legislatively subverl, if not completely
thwart, the cffect of over twenty-fivc years of Iiligalinny and to overturn the letter and spinit
of the judgments and orders sccured in those cases.  llinally, the partition plan proposed in TR,
4469 constitutes a taking of Indian property without just compensation in violation of the fifih
amendment to the Constitution thal may create unanticipated substantial monctary liabilities for
the United States and its taxpayers notwithstanding a conlingent indemnificalion  provision
designed to ameliorate such consequences. In explaining the rcasons for my opposition 10 the
nnﬁconscnsual partition of the Hoopa Valley Rescrvation, | shall address in this Stalement: (1}
the history, background, demography, and economicx of the Reservation, (3} the results of the
litigation that this legislation secks to overcome, and (3) the constitulional problems with the

plan for partition of the Hoopa Valley Reservation proposed in T1L.R. 4469,
INSTORY & BACKGROUND OF THE HOOPA VALLEY RESERVATION

Like most of the Indians of the Pacific Northwest, the indigenous occupants of Nophern

California, including the Indians of the communitics along the Kiamath and ‘Frinity Rivers, were

1. Puzz v. US. Department of the Interior, No. CR0-2908 ‘T, slip op. (N.IM.Cal. April 8, 198R);
Short v. United States, 12 C1. C1, 36 (1987); (Shart 11 Short v. United Statex, T19 T 20 1133
(Fed.Cir.1983), cert. denied, 467 U.S. 1256 (19R4) (Short [, Short v. United Staves, 228 (101
335, 550-51, 661 F.2d 150, 158-59 (1981}, cent. denicd, 455 U.S. 1034 (19R2) (Short 1), lionpa
Valley Tribe v. United States, 596 T.2d 415 (C1. CL 1979); Short v. Uniied States, 202 Cr. (C R70
(1973 (Short I). See alse, Maitz v. Arneit, 412 UK, 481 {1973}, Donnefly v, United Staies, 228
U.S, 243 {1913) (sustaining federal power lo add the exlension by cxccutive arder to the Tioopa
Valley Reservation).
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~ not orpanized in farge tribal units al or priof 1o’ contact with Euro-American acttlers.  Rather,
they were organized in small family oriented. fishing and subsistence village units, usually in close
prozimity 10 the rich fisherics of the area.d Creation of resrvations in Northem California and
cisewhere, therelore, involved a2 process by which the United States recognized, organized, or
created Jarger tnbal unils or nonirbal mservations that had no abonginal paraflel in the
community groupings thal existed at the time of conlact.  Misguided proposals for parition of
the Jloopa Valley Reservation, of the type reflected in ILR. 4460, derive cither from lack of
historical understanding of this process or from dissatisfaction with the enforccable property
nghts that this process engendered.  Thus, reeounting in some detail the history leading 10
crealion of the Hoopa Valley Rescrva_lion # critical to understanding the nature of the properly
rights involved and the respective ilﬂemsts af all Tndians nf the rescrvation who would be
affected by the proposed lcgislalian.y

After the United States acquired California in 1848 under the Treaty of Guadalupe lidalgo,

- estahlishing some mechanism for the management of Indian affairs in California posed a new and

2. B landbook of North American Indians: California 144.45,- 168. 71 (197R); A. Krocher,
HHandbook of the Indians of California, chs. 1-4 (published as Bulletin 78, Nureau of Amencan
Cthnology 1-97 (1925); 5. Powers, Tribes nf California chs, 4.5, published as 3 Contribrtions tn
North American Ethnology 44-64 (1877). The most recent scholarship on such sovial arganizations
it reflected in the description of the pre-history of loopa arcas contained in the 1978 Smilh-
sanian flandbook of North American Indians:

Along the lower course of the Trinity River in nonhwestern California
lived the Hupa . . ., a small cthnic group numberng about LI when first
rcached by White Americans in IRSD  Hiey thared a dittinctive way of life
with the adjoining and more populous Yirok and Korok of the Klamath River
with whom they had frequeni caniacts and clme relatinns.

/d at 164 (emphasis supplicd).

3. The history of the Hoopa Valley Rescrvation has been well canvassed over the fast twenty-
five years of litigation. The history set forth here is derived prmarily for the findings and
descriptions contained in Matiz v. Ameit, 412, US. 481 (1973}, Donnelly v. Uniled States, 223
U.8. 243 (1912); Short v. United States, 202 Ct. C1. RR5-9R8 (1973) (findings of fact); and Crichron
v. Shelian, 33 LD, 205 (1904).
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vnique problem for federal Indian policy.‘-u The Indian policies adopted aficr the acquisition of

California represented the crucible in which nation’s uilimate rescrvation policics developed. The

Act of March 1, 1B53, I0 Stat. 238, therefore explicitly authonized the President “to make five -
military reservations from the public domain in the Statc of Califomnia or the Temilories of Ulah -
and New Mexico bordenng on sid State, for Indian purpoxes.” The Act of March 1, I8SS5, 10

Stat. 699, further appropristed funds for “collecling, removing, and subsisting the Indians of

California . . . on two additional military reservations, to he selected as heretofore . . . Provided,

That the President may enlarge the quantity of reservations herelofore selecied, equal o those

hereby provided for.”  Trom the beginning, therefore, the reservation pracess in California

involved collection and concentration of Indians from divergent tribal cultural communities into

concentraled, larger Indian communitics.

Pursuant to this legislation, President Pierce issucd an order of November 16, 1855, cstab-
Tishing the Klamath River Reservation along the Klamath River. | Kappler, ladian Affairs: Laws
and Treaties 817 (1904) (hereinafter cited as Kappler). The occupants of the villages and
communities in this area thereby became known as Klamaths or Yuroks, meaning “down the river”
in the Karok Ianguagc.éf The Yuroks and other rclated tribes had lived in the arca and at
thetime the site was well suited to their needs.  When ereated, it contained some arable land,
although limited and subsequently devastated by flooding, and was 'pcculiarl).r adapted to the

growth of vegetables.” 1856 Report of the Commissioner 218 ‘The Klamath River that ran

4. Delween 1830 and the acquisition of Calilornia, federal policy generally contemplated 1he
removal of indigenous populations westward beyond some mythical frontier ling of scitlement and
outside of the boundanes of any state.  Winle 1his palicy simubltancously war being partially
hreache:! by the admission 1o the Union of Wisconsin in 1R4R, followed by Kansas in [R61, with
unrcmoved resident Indian populations {which it was then contemplaled ultimately would be
removed), the acquisition of California posed a new problem because the *acific Ocean prevented
any further westward removal of indigenous populations and transportation, geographic, and other
problems precluded remaval to the cast.

5. As the Supreme Court recognized in Matiz v. Araeit, The names of the tribes in Lhe arva
did not refer to highly organized, distinct ethnological groupmgs, but, mther, 1o the people living
in the villages and communities of various geographic rcgions - Yurok (“down the rver?), Karok
{“up the river™), and Modok (“head of the river?).
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through a canyon for the enlire length' of the rescrvation contained abundant salmon and other
fisheres resources. 1858 Repont 286, - S : .
Initiafly, it was thoughl that the reservation population of around 2500 could be supported
by the Reservation. One agent ‘stated, “No place can be found so well adapled to these indians.
and to which they themsclves are so well adapled, as thix very spot. No possessions of the
CGiovernment can be betier spared 1o them. No termitory offers more to these Indians and very
linle territory offers less to the white man. The issc of their removal seems to disappear.” 18RS
Report of the Commissioner 266, In |R&1, flonding washed away neardy all the amble jands on
the Klamath River Reservation, setting in motion a scrics of cvents culminating in an {891

cxccutive nrder that added the Klamath River Reservation and other adjacent land occupied by

Yuraks lo the lloopa River Reservation. The flooding devastated whatever hopes for subsistence

existed on Klamath River. While many Yuroks remained in the reservation arca, the population
declined to laler years, as Yuroks moved elsewhere, preswmably inchuding the so-called Square of
the Tloopa Valley Reservation, in search of economic subsistence. Subsequent events, culminating
in the Tixecutive Order of 1891 that created the present Structure of the lloopa Valley Reserva-
tion, can best be understood as a xcarch by the federal government for a set of arrangements for
the Yuroks and associated tribes that would provide resources necessary for their subsistence,

Initially, proposals were flpaled to remove the Yuroks o the Smith River Reservation,
" established for that purpose in 1R62. Only a small number of Yuroks removed 1o Smith River and
nearly all those who did move rctumed shortiy thereafier, Crichton v, Shellon, 33 L1, 205, 20R
{1904}, leading ultimately to the termination of the Smith River Reservation. Act of July 27, I1R68,
15 Stat, J9R, 221.

As the capenments with rescrvation pohicy developed in California, the Act of April B, 184,
I3 Stat. 39, sought 1o establish a framework in which they could progress in a controlicd and
limited fashion, The Act designated California as one Indian superintendency.  Section 2 of the
1864 Act further provided in relevant part:

[Tlhere shall be set apart by the President, and at his discretion, not
exceeding four tracts of land, within the fimits of said statc, to he retained
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by the United States for the purposes of Indian reservations, which shall be
of witable extent for the accommodation of the Indianr of said state, and
- shall be located as remote from white sclilements as may be found prac-

ticable, having due regard to their adaptation to the purposes for they arc

intended.  Provided, That at least one of sid tracts shall be located in what

was herelofore been known as the northern district: ¢ * * And provided,

further, That said ‘lracts to be sat apart as aforesaid may, or may nol, as in

the discretion of the President may he deemed for the best interests of the

Indians 1o be provided for, include any of the Indian rescrvations heretofore

st aparl in said state, and that in case any such rescrvation is so included,

the same may be enlarged 1o such extent as in the opinion of the Presdent

may be necessary, in order o its complete adaplation to the purposes for

which it is intended. {emphasis supplicd)
The 1864 Act further staled that “the several Indian reservations in California which shail not be
retained . . . under . . . this act, shall . . . bhe surveyed into Inis or parceis . . . and . . . b
offered for sale at public vulery, and thence aficrward shall be held subject 10 sale al privale
entry.” Id., at 40. The Hoopa Valley Reservation was created under authority of this legislation
and therefore owes its origin to a process of reservation building that comtemplated the col-
lection of vanous “Indians of such mate” onto sizable rescrvations remote from while sctticments,
often outside the aboriginal homelands of some of the affected Indians.  Many of these reserva.
tions, including Hoopa Valley, were nontribal in the sense that they were nat intended as
homelands for Indians of a paricular or limited designated set of tribes, but, rather, for all
California Indians whom the President chose to piace on the Reservation,

At the time of the passage of the [R8Ad Act, apparcntly, three rescrvations exisied in
Califoria -~ Klamath River, Mendocinn, and Smith River. The President took no immediale
action after passage of thc Act to rccognize any of the three caisting reservations in California.
In default of Presidential action, Congress acted in 1R6R, discontinuing the Smith River Reserva-
tion, 15 Stat. 221, and restoring Mendocino to the public domain. 1d., at 223, No similar aclion
was taken with respect to the Klamath River Reservation, Crichton v, Shelton, 33 L1, at 209 In
1869, Congress made appropriations for twe ncw reservations, the Round Valley Reservation, 13
Stat. 221, and the Hoopa Valiey Rescrvation in 1869, 16 Stat. 37, although neither therctafore had

been created by formal Exccutive Order as contemplated by the 1RA4 Act. Pursuant to the 1864,

Austin Wiley, the Superintendent of Indian Aflairs for the State of California, located the Hoopa



76

Valley Rexcrvation on August 21, 1864, notifying non-Indian sestiers in the arca 10 make no
further improvements to lhelt -hndl.‘ The Hoopar\'aliey Ruenm'ﬁon. however, was not formally
set apart for Indian purpoés hy“ order ol & President, as nu;lmrimd by the 1864 Act, unitil an
Erecutive Order issued by President Grant dated June 23, 1876 .l Kapplker RIS, 'l'h.is Lxeculive
Orcder covers the area genenrally dencribed as the Square of the lloopa Valley Rescrvation. Fven
at the time of the creation of Square, the [loopa Valley Rescrvation obviously was established for
an amalgamation of different Indian groups. Tn his annual report for 1872, the Commissioner of
Indian Affairs indicated that the Indians supervised by the agency al lloopa Valley were the
Humboldis (Wiyots and olhers}, Hoonsoltons, Miscolts, Saiaz and several other bands, with a total
population of 725. This rexervation, was then described by the Commissioner as "set aparl per act
of April 8, 1864, for these and such other Indians in the northem part of the State as might be
induced to scitie there.” Between the executive orders of 1876 aﬁd 1881, the Commissioner’s
annual reports contained a lable giving the names of the tribes “nccupying or helonging” to the
various California reservations. On the lloopa Valley Reservation, the tribal names given included
||unsa!ang,§, Hoopa, Klamath River, Redwood, Sataz, Scrmation, Miskut and Tishtanatan, Thus, it
was well understond from the beginning that the reservation was nontribal, containing Indians
from several tribes. The Rescrvation from the outset therefore was intended for whatcver tribes
might be settied there under the direction of the PMresident pursvant to authorty delegalad 10
him under the 1864 Act,

The Klamath River Reservation, although nol restablished by Lxecutive QOrder or specific
congressional aclion, continucd 1o exist until 1891, Yurmks and others remained on the reserva.
tion land which the Department of Indian Affairs regarded as 7in a state of reservation” through-
oul the penind from 1864 to 1R91L. letter datcd Apr. 4, 18RR, from the Commissioner of Indian
Affairn to the Secretary of the Intenior, quoted in Crichion v. Shelion, 33 1D, at 211 No

steps wore laken Lo sell the reservation, or parts theroof, under the 1864 Act.  In 1879, {respas.

6. While | profess no expertise in Native Amenican languages, [ am informed that in the Toopa
language Tlunxatang means or refert to the Yuroks who then lived on or near the Square,

1
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scrs were removed from the Klamath Reservation area by the mililary. In 1883 the Secrclary of
the Interior directed that aflotments of land be made 1o the Indians on the Reservation. The
allotment process was postponed, imom, “on account of the discovery of gross erroms in the
public surveys.” Id; 1885 Report XLVIL. By Scnate resolution, Sccrelary of the In.terinr was
directed in 1889 "to inform the Senale what proccedings, if any, have been had in his Department
relative to the survey and salke of the Klamath Indian reservation . . . in purtuance of the
provisions of the act approved Aprl B, 18647 X Cong.Rec, IRIR. The Commissioner of Indian
Affairs, hy letter dated February 1R, 1889, 10 the Scorclary disclosed that nn proceedings o s

effect had been undertaken:

In response to sadd resolution, E have to state that [ am unable 1o discover
from the records or correspondence of this office that any proccedings were
¢ver had or conlemplated by this Department for the survey and sale of said
reservation under the provisions of the act aforesaid: on the conlrary, it
appears to have been the declared purposc and intenlion of the superinlen.
dent of Indian affairs for California, who was charged with the sclection of
the four reservations o be retained under said act, cither to catend the
1loopa Valley Reservation (one of Lhe rescrvations selected under the act), so
as to include thc Kiamath River Reservation, or clse keep it as a scparale
independent rescrvalion, with a station or subagency there, to be under
control of the agent at the Hoopa Valley Rescrvation, and the lands have
been held in a state of rescrvation from that day to this.

Ex.Doc. 140, pp. 1, 2, quoled in Crichtnn v. Shrfinn, 3Y 113, at 212, An assistant Attomncy
General for the Department of the Interior expressed a similar view in an opinion dated Januvary
20, 189i:

Pushing aside all technicalitics of construction, can any_onc doubt that for
all practical purposes the tract in question constitutes an Indian rescrvation?
Surely, 1t has all the exsential characicastics of such a reservation; was
regularly established by the proper authonty; has been for years and is so
occupied by Indians now, and is rcgarded and treated as such rescrvation by
the cxecutive branch af the government, to which has heen committed the
management of Indian affairs and the administration of the public land
system . . . . It is said, however, that the Klamath River roservation was
abolished by section three of the act of 1864 1s this 507

In the present instance, the Indians have lived upon the descnbed tract and
made it thar home from time immemonal; and it was regularly sct apart as
such by the constituted authoritics, and dedicaled to that purposc with all
the solemnities known to the jaw, thus adding official sanction to a right of
occupation already in exisience. [t seems Lo me something mors than a mere
implication, ansing from a rigid and technical construction of an act of
Congress, is required 1o show that it was the mtention of that body to

R
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deprive these Indians of ‘their right of occupancy of said lands, without

consultation with them or their assent. And an implication to that effect is

all, 1 think that can be made out of thal portion of the third section of

the act of 1864 which is supposed to be applicable.
Quoted in Crichion v. Shclfon. 53 LD, at 212--213. anwilhstalnding these positions, some
contrary views about the continued existence of Klamath River reservation were voiced prior o
1891.7

Mirsuant 1o the aothonty of the 1864 Act, the reservation’s legal cxistence was clarified

and alicred by an Cxecutive Order dated October 16, 1891, issued by President Benjamin 8 Under
that order, the lloopa Valley Rescrvation, which was located in 1864 and formally sct apart in
1876, and which was situated about 50 miles upstream from the Klamath River's mouth, was
extended s0 as Lo include all fand, onc mile in width on cach side of the river, from “the present
limits” of the [loopa Valley Rescrvation to the Pacific Occan. The former Kilamath River Rescrva-
tion and a connccting strp Jocated between the onginal Squarc of the Iloopa Valley Reservation
thereby were made part of the Tloopa Valley Rescrvation, as extended. Uinder the 1891 Fixccutive

Order, these lands were “sct apart for Indian purposcs, as one of the Indian reservalions

authorized tn be set apart, in said State, by Act of Congress approved Apnl 8 1864" ‘Thus,

7. The United States District Count for the Northem District of Califomia concluded in 1888
that the arca within the Klamath River Reservation was not Indian country, within the meaning
of Rev.Stat. sec. 2133 (prescribing the penatty for unlicensed trading in Indian country). Conclud-
ing thal the land comprising the reservation was not retained or recognized as rescrvation land
pursuant to the 1864 Act, the court found, prohahly inaccuratcly, that it no longer constituted an
Indian rescrvation. United States v. Forty-cight Pounds of Rising Star Tra, 35 T. 403 (N.I).Cal.
{888), aMd 30 T. 400 (CCND Cal.1889). The Assistant Atlomey Ciencral, in the 1891 opinion
questioned the rcasoning of the case, while recognizing the exisience of the judgment. e
suggested that the court’s statements about the lerminaled reservation status of Klamath River
“were dhicta and not essential to the deciston of the case before the court.” Crichion v, Shrelion,
A3 LD, at 215

8. "M is herchy ordered that the limits of the [loopa Valiey Reservation in the state of Calilor.
nia, a reservation duly set apant for Indian purpases, as one of the Indian rescrvations authorized
to be set apart, in said Stiate, by Act of Congress approved April (R), 1864, {13 Stals, 39}, be
and the same are hereby extended so as 10 include a tract of country one mile in width on cach
side of the Kiamath River, and extending from the present limits of the said Hoopa Valley
rexervation lo the Pacific (kean; Provided, however, ‘That any tract or tracts included within the
above described boundaries 1o which valid rights have attached under the laws of the United
States are hereby excluded from the reservation as herehy extended.” | Kappler RIS,
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- President Harrison specifically regarded the 1891 Esecvtive Order as part of the process author-
ized and commenced in 1364 to group various tribal communities together anto no more than four
remole reservations. .

The rcasan for incorporating the Klamath River Reservation in the Hoopa Valicy Rc.icr;'alinn
can be found in the then existing siructure of Indian communitics in the stale and the commands
of the 1R64 legislation, The 1864 Acl authorized the President 1o create no more than four tracts
for Indian reservations in Califormia. By 1890, lour roservations already had been created -- the
Round Valicy, Mission, Tloopa Valley, and Tule River. 1 Kappler B30-831. Recognition of a fifth
rescrvation along the Klamath River was precluded under the 1RA4 Act. The President therefore
utilized his authority under the 1864 Act to expand an cxisting, recognized reservation, President
Harnson enlarged the lioopa Valicy Rescrvation 1o include what had heen the Klamath River
Reservation as well as .an inicrvening ripanian stnp connecling the (two tracts 2 The President’s
continuing authority to cnlarge reservations and, specifically, the legality of the 1891 Faccutive
Order, was aflimed by the Supreme Count in Donnelly v. United States, 228 U.S. 243, 255-259
(1913). The Act of June 17, 1892, 27 Siat. 52 entitied “An act to provide for the disposition and
sale of lands known as the Klamath River Indian Rescrvation” initiated a process of allotment and
opening of the lands of the former Klamath River Indian Rescrvation,  In Mattz v. Arnct, 412
U.5. 481 (1973), the Supreme Count ruled that the opening of the former Klamath River Rescrva-
tion and other parts of the Extension to allotment and homesteading under the 1892 Act had not
altered or diminished its status as pant of the Hoopa Valley indian Rescrvation.

Trom this description, the geographic and ownership struciure of the Tloopa Valicy Rescrva-
tion, including both the Squarc and the Exlension, constitute the logical culmination of a federal
policy, traceable to at least 1R64, of collecting, grouping, and reorganizing the varous Indian

tribal and cultural communities onle no more than four scparate reervations.  liver since the

9. Sce Appendix map. The strip of land between the {loopa Valley Reservation and the Klamath
River Reservation is referred 1o there as the "“Connecting Stnp.” Under the 1891 Frecutive Order
the Hoopa Valley Rescrvation was exiended 1o encompaxs all three arcas indicated on the map.
The connecting strip and the old Klamath River Reservation frequently arc referred o as the
Hoopa Valley Extension.

Hy
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1864 Act, thit policy contempisted that at keast one such reservation would be located in
wrthern Califomnix for the benefit of all Indians, presumably from northemn California, that the
President chose to group on this reservation. As many courts have noled, the legislation and
sxecutive orders in California, unlike those applicable 1o many olher indian arcas, “neither | . .
mentioned any Indian tribe by name, nor intimated which tribes were occupying or were to
accupy the reservation.”  Rather, the reservations were nontribal - created for the benefit of a
group ol California Indians {in the language of 1864 Act “Tor the accommodation of the Indians
of said state™) for whom the President was cxpressly avthorized by statute 1o create four
rescrvations as permanent homes.

Where such amalgamation of Indians from various tabal cultures and traditions has occurred
an othcr reservations, the net effect gencrally has heen the creation of a single new con-
federated tribe under (ederal supervision.  In language scemingly cqually applicable to the
developments that created the Hoapa Valley Rescrvation, F. Cohen, IHaendbonk of Fedrral Indian
Law 5-6 (1982 ed.) descnbes the process as follows:

Congress and the Exccutive have ofien departed from  ethnological
prnciples in order lo determine tribes with which the United States would
carry on political relations, Congress has created “consolidated” or “con-
fcderated” tribes consisting of acveral cthnological tribes, sometimes apeaking
different languages. FExamples arc the Wind River Tribes {(Shoshone and
Arapaho), the Cheyenne-Arapaho Tribes of Oklahoma, the Cherokee Nation of
Oklahoma (in which the Cherokees, Delawares, Shawnees, and others were
included) and the Confederated Salish and Koolenat Tribes of the Flathead
Reservation.  These and many other consolidated or confederaied groups
have been treated politically as single iribes. Where no formal  Indian
political organization cxisted, scattered communities sometimes united inlo
tribes and chiefs were appointed by United States agents for the purpase of
negotialing treaties.  Onee recognized in this manner, the trihal existence of
these groups has conlinued. {emphasis supplied).
Based om the history of Califomia reservation system, the language of the 1R&4 Act and the 1876
and [R9! Executive Orders setting aside the Squarc and Dixtension respoctively as part of the

Hoopa Valley Reservation, and the general course of federal Indian policy etscwhere, a reasonable

construction of the course of dealings that created the linopa Valley Reservation would be that
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the federal government- had sct aside 8 ‘vesied,. recognied statutory tuervnlion.-mf comprising
bath the Square and the Fxtonsion (imcloding the Connecling Strip), for a single trbe comprised
of all eligible Indian residents of both arcas. As discussed in the next section, the federal courty
ultimatcly have construed the property relations created by this history in an analogous fasl-lion.
Nevertheless, an unauthorized and illegal coure of dealings since 1950 between the United States
Department of the Interior and a entity known as the Tloopa Valley Tribe, comprising small
minonty of eligble Indian population of the [loopa Valley Reservation, has crealed legafly
insupportable expectations and demands amang members of the Hoopa Valley Tribe for ownership
of and rights 10 the resources of the Square. Thex kegally illcgitimate demands have produced
the ‘current partition proposal.

Fven before the course of federal administrative dealings affirmatively fucled such expecta-
tions on the part of vesidents of the Square, confuten was engendered by the cansiderable time
lag heiween the allotment of Extension in 1894 and the allotment of the Square in 1922, ‘This
cor.ﬂ'usinn was exacerbated in the 193 when Indian Office Superintendent O.M. Doggess, who in
official correspondence openly doubted the advisability of crealing any tribal councils and who
was under direclions from Washinglon to assure that any councils created represent all Indians of
the Rescrvation and undertake only an advisary mole, responded by supporting indigenous Hoopa
and Yurok efforts 10 create separale inhal business councils.  Without any discussion of the
lcgality of such clfiorts or of the impact of such aclions in misalloeating rescrvation resources,
Boggess supported the propozal because “the Indians down the Klamath river but scldom come Lo
Hoopa, and their interests im many cases are dilforent it is understood that {the Toopas) prefer a

legalty nrganized body of the Hioopas anty; permitting the Klamaths 10 form a similar organization

10.  Tior reasons explained more fully m the thinl scction of this Staternont, the flonpa Valley
Rescrvation constitiles 3 recogrized slalutonly authorized roservation, rather than a nonrccop-
nized excculive order reservation. While both the Squarc and Extension formally were sel aside
for Indians through an Exccutive Orders in 1876 and 1891, thee onders arc unlike other execu-
tive orders creating Indian reservations because both orders were expressly issued pursuant 1o
statutorily delegated authority contained in the Act of Aprl R, 1864,  The ecxcculive orders
involving floopa Valley therefore merely constituicd formal mechanisms for designating Indian
lands "and their beneficiara that Congress exprestly authorized 1o be held as permancnt home-
lands for the affected Indians.

12
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for their people il they should care 1o do s0.” [le further explained in a letter to the Com-
missioner: .
Owing to the exceedingly rough nature of this section and the Iack of roads it
would be cxccedingly difficull to require the Indian people along the cntirc river 1o
mcel together for a regular election of councilmen, and as the number of matters
requiring their attention is but limited 1 do not think that they would be justificd in
going 1o thia expenac.
So long as any such council opcrated only as an advisory eommitiee, as required by the then
prevailing directions from the Indian Office, ils mere nrganization based on such consideralions
of geographic and administrative convenience violated only majoritarian political principies, but
few existing properly rights of the Indians of the reservationd  To the extent, however, that
any such council represcnting less than the entire population of reservation managed or dirccied
teservation resources to which alf chigible residents of the Rescrvation were equally entitled, such
an organization then and now poscs serious legal and constitutional problems. Furthcrmore, given
Noggess” stated opposition to tribal councils and his predecessor’s expressed opposition to tnbal
councils hecauss they were “the higgest source of agitation of anything in the Indian service,”
one is lcfl to wonder whether Boggess and superintendents the succceded him at Tloapa Valley
might not have supported the idea of separate councils as part of a design to divide the Rescrva-
tion against itsell -« a divide and conqucror stralcgy.  Such a strategy, of . course, would
maximize the power and conirol of the Indian Service over the lloopa Valley Reservation
resources and  minimize the possihility of true indigenous sell-government. Il this history
contributed to current attitudes of the [inopas of the Square, it would be sadly ironic that,
during the current federal policy of supporting gnvermiment-to-govermnment relations between the

federal government and Indian tribes, such hitlorical designs would he vindicated by panitioning

the Rescrvation.

11. Within 2 year, however, the organization af such a reservalion comprising leas than the full
population of all those entiticd to share in reservation resources probably was made illcgal under
sections 16-18 of the Indian Reorganization Act of 193, ch. 576, 4R Stat. 984, codificd as
amended at 25 US.C. 3cc. 476-78.

13
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Ultimnatcly, in a letier dated _April 20, 1933, the Indien Commissioner rejected the proposal
for separaie tnbal counci!s for the Hoopa Valley Rescrvation, indicating that the prior agreement
to the organization of a tribal councl was miended to suthorizz only a council that would
represent all of “the warious tribes of Indians within the Hoopa Valley junsdiction.” [ie I'url—hcr
indicated that the Klamath River {Yurok) Indians could organize separatcly only for the manage-
ment of “local malters not involving the whole Eloopa Valley jurisdiction.” While the Klamath
River efforis al scparate organization gamered hmited support and died out, Doggens scened Lo
misrcad his instructions as authorizing, prohably conimary 1o Commissioner Rhoads”™ intent,
creation of & separate advisory busines commitice 10 handle local matiers of Tloopas, e
thereafier procecded to dowclop several such plans, keading to formation of 1933 Hoopa Valley
Dusiness Council.

The Consitution and Dy-laws of the lloopa Business Coundl, vitimately approved by
Commissioner Collier on November 20, 1913, were not limited to Indians resident on the Square.
Adicle 3 indicated that the business council “shall he composed of seven enrolicd members of the
Hoopa tribe; bona fied [sic] residents of Humboldt Counly, California . . .” and anticle 18 provided
that the constitution would govern “the Hoopa tribc and business council.” While possibly not
intended by Boggess, Commissioner Collier, in light of carlier cormespondence reflecting Boggess’
instructions, reasonably could and should have Ixlicved that he was approving a constitution that
governed aff Indians of the Hoopa Valley Reservation, rather than only the Indians of the Square.
Short v, United Sldll:.;'. 202 Cr. Q. at 950-57 {Findings 109.25}), Nevertheless, in response 1o a
questionnaire appascntly distribuled as pant of a process keading to Indisn  Reorganization Act
reorganization of United States Indian Iribes, Noggess responded, notwithstanding his  poor
contrary instructions, that Tioopa had a tribal council that represented “only the 12 mile square
loopa proper [sic]” and further indicating that the Klamath River Fixtension was “not reproscrted
on this council.”

While focused on Indians of the Square, the 193} Fioopa Business Council also was composed

of Indians of Yurok and Karok ancestry living on the Squarc, including David Masten (aka David

14
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Maston} who held allotments on ;he Extension, who previously had scrved on earlier councils at
Klamath River, and who scrved as the Hoopa Valley tribal court judge. /d. at 957-58 (Findings
128, 131). Thus, some of the strang feelings of scparaiencss asserted by members of the so-
called [oopa Valley Tribe have no basis in the legal documents creating the rescrvation, bul.-
rather, were cogendered, ar at least fucled, by the unauthorized actions of (.M. Bogpess controry
to the instructions he reccived from the Indian Office in Washington.  Vindicating these unjust-
ified expectations with the partiion of the Hoopa Vallcy Reservation 1o the detniment of the
majority of the eligible Indians of the Reservation cerlainly would constiluie an ullimate irony!
A critical, and probably unauthorized and illcgal, action of the Sccretary of the imtcrinr
contributed to the cumrent problems.  That decision was sparked when in 1950 the Toopa Valley
Business Commitiee organized and conducted an “clection” to establish membership requirements
to sharc in “Iloopa Trbal henchits and moncys,” “This action crysiallized twenty-five years of
litigation over entitlements to per capita payments from and control of Hoopa Vallkey Rescrvation
resources.  While the notice of election for the vote on the 1950 Rusiness Council wax addressed
to “The Electors Of The lloopa Vailey Indian Trbe,” the actual voling rolls preparcd by the
Hoopa Valley Dusiness Commitice included only living allottees and their descendants whe lived
an the Squarc and centain other designated Indians resident on but not holding allotments on the
Squarc. The overwhelming majonty of the Indian population of the Reservation, the Indians of
the Extension constituting approximately 70% of the cligible Indian population of the Reservation,
while probably constituents and theoretically served by 1933 floopa Valley Dusiness Committee,
arbitrarily were excluded from participating in the May 13, 1950 clection and from participation
in the lloopa Valley Nusiness Committee it approved.  Only 106 persons voled in this nnnp
clection. They approved the proposed Constitution by a vote of 63 10 33 Under section | of
the Canstitution, the membership of the Iloopa Valley Tribe was Timited 1o persons on the 1949
“official® roll and their descendants, subject to correclions within five years by the Dusiness
Council with the approval of the Secretary of the Interior.  Article 1{l of the 1950 constitulion

alsn fimited the temitorial jurisdiction of the Tloopa Vallcy Business Commitiee to the Square.
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The Director of the Sscramento Area Office of the Burcau of Indian Aflairs and the Super-
intendent of the Hoopa Valley Reservation objected to some of these events, indicaling that the
Extension and the Square were one reservation and funds derived from any part of the Rescrva-
lion should be “accredited to the Indians of the loopa Valley Reservation.” Clearly, consistent
with carlicr directions from the Indian Office =nd with the 1933 constitution, the Direclor
regarded the Klamath or Yuroks of the Extension as “members of the Hoopa Valley Reservation”
and furiher stated that “the Indians in the so-called Klamath Strip should have representation on
the lloopa Business Council.®  Nevertheless, on March 25, 1952, the Commixsiencr of Indian
Affairs approved the 1950 constitution of the llonpa Valley Business Committee. Id. at 859-965
(Findings 136-54). As a rault of Lthe principle of substantive majoritarian principle adopted for
reservation govemance n the Indian Reorganization Act afler arganization of the 1933 loopa
Valley Nusiness Council but before the approval in 1952 of the 1950 Constitution and Dylaws of
the lloopa Valley Business Council, the Secrctary’s 1952 approval war arguably illegal and today

represents of a continuing  violation of w2/ Neveriheless, the federal government  has

12. While the Court of Claims in Short made no findings of fact on this question, it appears
that organization of the [{oopa Valley Business Committee in 1950 was not donc pursuant to
scctions [6-1R of the Indian Recorganzzation of Act of 193 (IRA), codificd as amended at 235
1).S.C. secs. 476-78. Possibly that was because the 1933 [Ioopa Valley Business Commitice was
organizcd and a constitution adopted before enaciment of the IRA or possibly because voles
during the 1930s had rejected IRA organization at lloopa, although no findings on this question
were made in the Short case.  Nevertheless, organization under the TRA is not critical since the
Secretary of the Interior always has had authority lo recognize Indian tribes, including their
constitutions.  Kerr-McGee Corporation v. Navajo Tribe, 471 U.S. 195 (1985). For whatever reason
Hoopa was not organized under the TRA, however, it is arguahle that after 1934 the IRA estab-
lithed minimum threshold standards that imited the power and discection of the Scerclary to
rccognize inbes with constitutions that did nol conform o such standards.  In particular, it
appears that the IRA contemplates the organization of a singfe tnbal cntity for any rescrvation
by majurity vote of all Indians of the reservation.  Scction 16, 25 UVS.C. scc. 476, indicates that
“[ajny Inchan tribe, or tribes, residing on the same reservation, shall have the nght to organize
for its common welfare, 2nd may adopl an appropriaic constitution and bylaws . . . .7 Similarly,
section 18, 25 U.S.C. sce. 478, limits the right to organize granied by the IRA by providing that
it "shall not apply 10 any reservation whersin a majonity of the adult Indians, voling at a special
election duly called by the Secretary of the Interior, shall volc againat its application. Further-
more, scction 19 of the IRA, 25 US.C. sec. 479, defines Indians for these purposes Lo include "o/l
persons of Indian descent who are members of any recognized Indian tribe now under lederal
jurisdiction, and all persons who are descendants of such members who were, on Junc [, 1934,
residing within the present boundaries of any Indian rescrvation . . . . Since the lToopa Valley
Reservation, including borh the Square and the Exiension, constituies a sngle reservation, [RA
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continued 10 recongize the Tioopa' Valley Tribe even though it represcnts only approzimately 30%
of the cligible Indians of the Reservation. Threaficr, the lloopa conmtitution and bylaws were
amended in ways not relevant to discussion.

Alter creation of 1950 Floopa -Valley Business Committee, the Burcau of Indian Aﬂ'ai-rs

illegally undertook to pay per capita and other payments derived from rescrvation resources 1o

organization of the tribe afier 1934 clearly would have required approval at an election in which
thc members of the Extension were cligble 10 participate and alse would bave required that any
tribal enlity thereby created serve aff Indians of the Reservation, rather than only a small
minorty of them. The imponant lcgal question is whether the Scerctary of the Interior has
discretion to circumvent Lhese majoritarian requirements of the TRA by choosing to deal with a
rump minonty of eligible Indians and approving a Constitution for them outside of these minimal
threshold requirements of the TRA.  While | am unawarc of any cascs dircctly addressing this
questinn, | belicve that any construction of the IRA that would permit the complele circumven-
tion of its substantive majoritarian standards ought 10 be rejecied for that reason and hecause of
the basic anti-democratic, diclatorial nature of such efforts, Thus, in my view, the majoritadan
standard of the TRA limits both organization vader the IRA and the discretion of the Seccretary
of the laterior 1o recognize Indian tnbal constilutions outside of the authonty expressly con-
lerred by the IRA.  So construed, sections 16-18 of the IRA removed any discretion from the
Sceretary or the Commissioner of Indian Affairs to approve a constitution for an alleged Indian
trihe represcnting lesy than the entire population of the reservation,  Thereafier, approval of
such a constilution constituted nol a political aet of cxeculive diserelion in recognizing an Indian
tnbe, but, rather, an witra vires illegal action viclative of the majoritarian aubstantive standards
of the IRA. While certain procedural defects in thc Commissioner’s 1952 approval of the 1954
constitution arc under litigation in pending casc of lillian Blake Puzz v. United States, No. RBD-
2908 TTH (N. D. Cal), no case has contesied the legality of the Commissioner's 1952 action or
any like approval based on the construction of scctions 16-1R advanced here.

Other more limited exceptional cases ean be found of dividing the assels or government of a
single roservation, such as the parlition of the trust fund asscis (but not the rcal property
interests) of the Shoshone and Ampaho inbes of the Wind River Rescrvation in Wyoming
authorized by the Act of May 19, 1947, c. B0, 61 Stat. 102, codificd at 25 U.8.C. scc. 611 ot seq.
This situation clearly is distinguishable from the Commissioncr’s 1952 approval of the lloopa
Valley constitution and from the partition plan advanced in 11L.R. 4469 on twa separale grounds.
First, consistent with the hmited discretion of the Scerctary after enactmemt of the IRA, 1he
partition was accomplished by statute, rather than mere wftra vires excontive fiat. Sccond, the
division of assels a1l Wind River took account of the actual joint iribal ownerslup by providing an
cquitable fifiy-fifty split of the assets between the two tribes, tather than giving less than 074
of the ehgible Indians of the loopa Valley Rescrvation the predominate value of the resources of
the reservation, as proposed in 11.R. 4469,

It should be noted that the approval of the 1913 ITnopa Busingss Council's constilinion and
bylaws was not subject to any such IRA limitation on exccutive discretion since it was approved
prior 1o the cnaciment of the TRA.  MNevertheless, since the instructions to the loeal agent
requested  creation of a unified council for the entirc rescrvation and nothing contained in the
1933 constitution, unlike the 1950 constitution, suggested any contrary intent, the 1933 constitu-
tion that created the Hoopa Valley Business Committee probably did nat violate the TRA direc-
tives.
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that unit,” notwithstanding the fact that ‘it represented only approximately 30% of the cligible
Indians of the Reservation. This pattemn of administrative mismanagement led to twenty-five
years of litigation caused by the Burcau’s initial ineptitude in this area and the ynreasonable and
illegal expectations it created among the Indians of the Square who had impropery organi#:d as
the Yloopa Valley Dusiness Committee.  As discussed more fully in the next scction, fxxleral couns
repealed have ruled over the last 25 years that ali the Hoopa Valley Rescrvation, including both
the Squarc and the Exicnsion, was ont single rescrvation and Lhat the cligble Indian residents of
both the Square and in the Exlension should share cqually in all revenuves derived {rom the
resourcet of the reservations, wherever Jocated.  The proposed partition legislation emerged to
vindicate the jegally insupportable demands and expectations n[ the Efoopas fucled by the Rurcau
of Indian Affairs, beginning wilth the actions taken in 1933 by Supcrintendent (. M. Boggess in
contravention of his instructions to assurc that any proposed ropresent “the varipus tribes of
Intians within the Foopa Valley jurisdiction.” From this history, it is evident that any claim of
the Hoopa Valley Business Council, ax currently composed, (o cxclusive rights in the Square has
no validity in ethnology, history, or law. Partitioning the rescrvation without the conveni of alf
eligible Indians of the Reservation because a amall, albeit powerful, group desircs greater
ownership and control of Lhe signilicant natural resources of the Square would represent a
flagrant disregard of the legitimale rights of the 70% of the reacrvation Indian population ehigible
to share in the resources of the Reservation but exciuded from membership in the lloopa Valley
Tribe by its 1950 consitution as amended. A far belter solution to the problems created by this
history would be legislation that suppons, rather than sebverts and thwarls, the oulcome of 25
years of litigation by requinng Secretary of the Intenor as a preeondition of eontinued federal
recognition of the lloopa Valley Nusiness Commitice 1o extablished a foderally supervized plan to
abrogate the illegitimate and anti-demc;mtic 1950 constitution and 1o restructure and amend the
Hoopa Vally constitutional government so that it serves alf I;-ndians cligthle to share in the
resources of the Hoopa Valiey Reservation and Lherchy conforms lo the substantive majonilanan

principles of the indian Reorganization Act of 1934 and the 1913 dircctions from the Commis-
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sioner of Indian Affairs. In short, rather than pattition, one-person, onc-vole should govem the
1891 Rescrvation as whole, therehy restoring the 70% of the eligible but excluded indians of 1he

Hoopa Valley Reservation to their rightful political and property rights on the Rescrvation,

LITIGATION INVOLVING OWNERSHIP AND ENITTTLEMENT 10O RESOURCES

OT THT: 1TOOPA VALLLY RESERVATION

Since there is little arable land or minern] resources on the lloopa Valley Reservation, the
primary source of tribal revenues outside of the fisheries comes from limber resources, most of
which are located on limbered arcas of the Square. In 1950, when the current Toopa Valley
Dusincas Council was organized, commercial limber operations had not commenced at Hoopa
Valley.  Until 1955 revenues from any part of the lloopa Valley Reservation were paid into a
single fund that benchitted all parts of the Reservation.  Short v, {/nited Stater, 202 Ci. Cl. at
970 (Finding 167). Commencing in 1955 and continuing until at [cast 1974, two separale deposit
accounts were created, without any statutory avthorization, and revenues attributable to the
Square were deposited in a separate account for the lloopa Valley Indians represented by the
Iloopa Valley Business Council.  After the Durcau of Indian Affairs initialed commcrcial timber
operations on lands located on the Square dunng the 1950, the Burcau hcg'an paying aff the
profits from of such operations 1o the separaic account for the Hoopa Valley Rusiness Committee,
the only organized, recognized tribal government at Hoopa Valley, notwithstanding the fact that
under its constitution it represcnicd less than on-third of the Indians of the Reservalion cligible
to share in the resources of the Rescrvation.  Per capita distibulinns from this account were
made anly to [loopa Valley members under the membership rules of the 1950 Constitution, therehy
diverting the primary revenues from resources benchcially owned by all Indians of the Reserva-
tion to a much smaller group camprising only 3% of the rescrvation population.

To remedy this situation several lawsvits were filed.  In 1963, a suil was fled by

certain named plaintiffs individually nn hehall of a class of persons now numbening approximatcly
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JBOO persnns Who were lndlam oi' the Exlenmn and their descendants who had been excluded
from per enpm dsun’buuons by the mel'nbu'lhp mqmm'nenu of the 1950 Hoops Vnﬂcy Busincax
Council lnd the pullem of resource mwmmtgemmt by the Bureau of Indinn Affains described
above. This litigation, mm.mcndcd as Jessie Shoet v. United States, No, 102-6), in the farmer
United States Court of Claims, has been pending for over 25 years with several reported opinions
and preclusive findings.  Subsequently ofther separately filed claima cases were consolidated with
the Shori case. Durnng the 25 years in which these cases have pending over 400 membiers of the
plaintill class have died while awaiting final vindication of their legally valid rights o co-cqual
representation and participation in the Hoopa Valicy Rescrvation.  In the most recent reported
decision, Short v. United States, 12 CLCL 36 {1987), the highlighls of this protracted litigation
were summarized as follows: ‘

Presently at issuc is the nature and ecxtent of the damage award, ‘The
liability of the defendant United States is established. Sessic Short, of al., v
United States, 202 CL.CI. R7D, 884, 486 F.2d 561, 568 (1973), cert. denicd, 416
U.S. 961, 94 S.C1. 1981, 40 L.E4.2d 313 (1974) (Short 1 ). In [98], the count
directed the trial judge 1o develop standards to determine which plaintiffs
were “Indians of the Rescrvation® entitled 10 recover, Jessie Shord, ¢l al, v.
United States, 228 Ct.Cl. 535, $50-51, 661 F.2d 150, 158-59 (1981), cert.
denied, 455 US. 1034, 102 S.Ct. 1738, 72 1..Ed.2d 153 (1982) (Short 11 ). In
1983, thosc standards were affirmed, Josic Short, o al. v. United States,
719 F.2d 1133, 1143 ([Fed.Cir.1983), cort. denied, 467 US. (256, 104 S.Ct.
3545, 82 L.Ed.2d 849 (1984} (Short 1} ), and the case-by-casc gualification of
the 3,800 individual plainti(Ts, under those standards, is currently underway.

In 197}, the Court of Claims determined that the [loopa Vaitcy Reserva-
tion (Rescrvation) in northem California was a single unit and that income
derived from the unallotted lands on onc portion of the Rescrvalion known
as the “Square” could not be distnbuted only to Indians an the official roll
of the lloopa Valley Tribe (Tribe). Fndge. 18R-89, Short 3, 202 (1.C). al
980-81, 486 [F.2d S61. The Hoopa Valley Tribe was organized as an enflity in
1950 and its membership inciudes most of the ethnological Indian tribes and
groups who traditionally octupied the Squarc.” In Shor [, the cnurt held
that the plaintifls, mostly Yurok Indians living on another portion of the
Reservation known as the “Extension” or "Addition,” should have participated
in per capila distribulions made by the Scerctary of the Inlerior (Sccretary).
Al “Indians of the Rescrvation® were held entitled 1o reccive payments, and
the disciminalory distnbutions of the procceds of the tmber sales (and
other Reservation income) constituted a breach of the govemment’s hiduciary
dutics with respect to the qualified plaintilfs. Short TI11, 719 F.2d at 1135,
Although this opinion deals primarily with the timber revenues, the prnciples
enuncialed herein generally apply 10 the other Rescrvation income as well,
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The Secretary firsl began to distribule pmcceds derived from  the
unallotted trust lands of the Square exclusively to lloopa Valley Tribe
members in 1955. Monics, consisting of revenucs and eamned interest, were
paid per eapita to individual Indians on the Tribe's official roll, and were
also paid to the (loopa Valley Tribe (as a government) for the purpose of
developing or maintaining services for the Reservation. The plaintiffs did not
receive any per capita distabutions, nor were any payments made 1o a Yurak
tribal government, as the Yuroks were nol formally arganized. To dale,
efforts 10 organizz a Yurok triba! govemment have hecn  unsuccessful,
largely hecause of this case. Sec Short 11, 228 C1L.CL at 540, 661 IF.2d at 153,

Fallowing the liability decision in Short 1, the Bureau of Indian Alfairs
restricted the distributions made to the lioopa Valky Tribe 1o only thirty
percent (30%) of the unallotied Rescrvation income. The thirly percent figure
was selected hecause the number of lloopa trihal members, when compared
with the number of Shon plaintiffs in 1974, represented about W% of the
total number of potential “indians of the Reservalion.” lloopa Yalley Trbe v
United States, 219 CL.CL 492, 502-03, 596 T.2d 435, 440 {1979). [Mowever,
additional per capita payments were made to the plaintiffs’ exclusion afier
1974 when the Sccretary released these funds to the Tioopa Valley ‘I'ribe,

On xix scparate occasions commencing on August 6, 1974 and ending on
March 7, 1980, per capita payments amounling to some $5,293,975 were made
to individual 1loopa Indians on the official roll of the loopa Valley Tribe,
with the knowledge, acquiescence or cooperation of the Sceorctary. ‘The
remaining sevently percent (70%) of the funds has been held in trust by the
Sccretary in “Indian Monies, Proceeds of labor” accounts (EMTI, accounts),
pending  tesolution of this case. These accumulated monics, somctimes
referred 1o as the Short escrow fund, now total over $60,000,000 and remain
in the United States Treasury, accumulating interest pursuant Lo statute.

The plaintiffs scek a share of what the lloapas reccived directly
through per capita payments and indirectly through monics paid lo the Hoopa
Valley Tribe as a government. Under the plaintilfs’ theory, the monics paid
to the Tribe would be prorated among the Trhe's membership, and cach
plainiifT would reccive an amount equal 1o onc prorated share. Monies spent
by the Trbe to preserve the timber lands and other governmental services
that benclited the entire Reservation would be offset against the plaintiffs’
award. The plaintiffs also seek intercst on the awand and the balance of the
escrow fund, arguing that these accumulated monics represent their exclusive
share of Lthe Reservation resources coliceted after 1974,

in the 1987 order, Judge Margolis of the United Siates Claima Count determinesd that:

Recovery of damages for those plaintilfs who qualify as Indians of the
Reservation will be caleulated based upon their wrongful exclusinn frin prior
per capita distributions, which includes thetr shares as calculated above, plus
inlerest as provided by stalute. The Short escrow: funds remain subject to
the Secretary’s discrection, and shall be ezpended as the Sccrctary deter.
mines, for the bencfit of the Indians of the Rescrvation as provided hy
statute, and in a manner otherwise consistent with this opinion and previous
court decisions.
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The Short, which case invnlved & breach of trust claim brought against the federal government,
of course only measured damages only for pest mismanagcment of tribal trust assets. h was
initiated by individually named complainants suing in their individual capacity. Indecd, in Short
Il the Court af Claims rejected government efforta to subslitule a nonorganized entily known as
the Yurok Tribe for the individual plaintifis in the case, indicating that since the individualy had
sued in lheir personal capacities, the communal interests asseried by any such tribe would be of
a different pature and involve overtuming prior decisions.  Thux, the Shevt litigation involves
only some¢ of the potential claims that could be made relative 1o federal mismanagement since
1952 of linopa Valley resources to the detiment of the excluded Indians of the Fatension.  In
the 1987 order in Short IV, for example, Judge Margolis exchicled from the damage calculation
nonindividualized assets and payments, because the plaintiffs had only sucd as individuals. Under
28 US.C. sec. 1491, the court found thal the plaintiffs could not cnforce on behalf of the
clighle Yurok and other Indians of the Cxtension any communal rights they might have in the
nc;nhdividualized assets of the reservation. The 19R7 order, however, seemed to acknowledge, as
had the 1973 decision in Short [, the existence and enfarccability, presumably under 28 US.C.
sec. 1505, ol such communal rights of the Indians of the Fixtension to sharc cqually in the
resources and procecds of the entire Tloopa Valley Rescrvation.

In response lo the |§73 order in Short [, the Rurcay of Indian Afairs began placing W% of
the revenues of the reservation in escrow for the nonorganized Indians of the Fixtension,
dispersing only 30% to the Hoopa Valley Business Council. ‘Thereafier, the Tloopa Yalley Nusincss
Council disingenunusly filed suit in the United States District Count for the Northemn Distracl of
California (Na. C-76-1405 R1IS) against the Scerctary of the Intcrior, without cver mentioning 1he
Short decision, to contest the allepedly illegal sequestration of “70% of the plainliff's income.”
The case was transfcrred Lo the Court of Claims, which ulumatcly dismissed (he auit, rufing that
floopa Valley claims had been decided adversely to the lloopa Valley I'ribe in the Shnrt I decision

and that the earlier decision, in which the Tloopa Valley Business Council had participated as
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both amicus curise and intervenar, was res judicata and -precluded relitigat'mri of the same claima.
Hoopa Valley Tribe v. United States, 219 C1. C1, 492, 596 F.2d 435 (1979).
Since the Short case only sought damages for past mismanagement of Toopa Valley assels, a
separate suil was filed to restructure the future relations of the Rurcau of Indian Affairs and the
Indians of the Tloopa Valley Reservation. Lillian Blake Puzz v. 115, Department of the lnierior,
No. CR0-2908 TEH (N.D.Cal). Among other things, the Puzz complaint saught 1o praspectively
impose on the DBureau of Indian Alfairs an obligation 1o deat fairly and cqually with all Indians of
the Rescrvalion in the distribution of bencfits and resource revenucs and in the management of
asscts of the Reservation.  Puzz ferther challenged the 1952 recognition of the lloopa Valicy
Tribal Council based on certain procedural noncompliance with the Administrative Procedure Act,
On April B, 1988, two weeks before introduction of 1LR. 4469, the cownt pantially granted
plaintilT's motion for summary judgment, ordering:
2. PlaintilTs motion is granted in part, in that the federal defendants shall
not dispense funds for any projects or services that do not benefit all
Indians of the reservation in a nondiscriminatory manner.  lederal defen-
dants shall exercise supcrvisory power over rescrvation  administration,
resource management, and spending of rescrvation funds, 10 ensure that all
Indians receive the use and benefit of the reservation on an egual bhasis.
Specifically, federal defendants shall not permit any meservation funds to be
vsed for litigation among any Indians ar trihes of the reservation.
3. To fulfll the requirements of this Order, federal defendants ‘must
develop and implement & process 1o reccive and respond to the nceds and
views of the non-Tloopas as to the proper use of reservalion resources and
funds,

Lillian fllake Puzz v. U.S. Department of the Interior, No. (802908 TELL sl op. 23-24 (N.1.Cal,,

April &, 1988).

Other significant litigation during this cenlury over the fegal status of the Hoopa Valicy
Reservation includes Matiz v. Arnent, 412 UK. 481 (1973) {opening of Lxiension 1o allotment
under 1892 legislation did nol terminate or diminish the boundaries of the Hoopa Valley Rescrva-
tion, under the 1891 executive order included and continues to include the Fxtension) amd

Ponrnelly v. United Siates, 228 U.S. 243 (1913} (sustaining federal power to ndd the extension by

executive order to the Hoopa Valley Reservalion).
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The PFuzz order represented the successful culmination of a twenty-five year effort 1o
rectify an unauthorized and illegal action taken by the Commixsioner of Indian Affainy in 1952 in
recognizing the Iloopa Valley Business Council and thereafter in mismanaging the commercial
resources of the reservation, most of which arc locatcd on the Square, 8o that they henefited
less than 0% of the cligible Indians of the Reservation.  Since that order precluded any further
reservation funds from being “used for litigation among any Indians or tribes of the rescrvabion,”
the Hoopa Valley Business Council shifted its strategy for thwarting vindication of legal rights of
excluded Indians of the Reservation from the federal courts ta the halls of Congress. Within two
weeks, with the support of threc members of the Tlousc of Reprotentatives, 1LR. 4469 was
introduced 10 partition the Reservation and o overtum 25 years of liligation by legislative hiat
The panition plan proposed in 11.R, 4469, therclore, proposes In legislatively imposc the uncqual,
arbitrary, and illegzl divivion of tribal asscts that every cownt sinee Short T has rejecled.  Pven
the Department of the Intcror rejected such arrangements in 1931, only 1o precipitate the
current long-running dispute by reversing its position when the Commassioner of Indian Affairs
approved the 1950 constitution.  Vindication of illegal and unrealistic expectations of the Toopa
Valley Trnbe through a nonconsensual partition of the Rescrvation imposed by act of Congress
would constitute a mejection of the work and carcful findings of the many capahle federal judges
that have reviewed this question over the past 25 years of [itigation. 1t also would disrupt and
abrogate the vesied enforceable legal nghts of the cxcluded Tndians of the Fxicnsion that were
vindicatcd in these cases and would frustrate the legal rights of over 7% of the populaion of
the Reservation. A less appealing tolutian ta the problems at Hoopa Valley is hard to imagine!

What is even more remarkable is that 11.R. 4449 proposcs overturning the hard won jegal
rights of the excluded Indians of the [loopa Valley Reservation withoutl providing any requircment
for a rcferendum vote of aff eligble Indians of Tloopa Valley Reservation. While Congress may
have theoretical power to panition a reservation, subject 10 paying just connpensation for the
taking of vested rights, why it should act in this nstance when not requested to do so by n

majority of the owners of the beneficial interests in the Rescrvation s uticrdy mystifying. )
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submit that, a2 with the requirements of section 1B of the indian Reorganizalion Act, an absolute
prerequisite of any bill providing for participation of a reservation should be & requirement for
approval by a majority vote of all adult Indiama cligible 1o participate in the resources of and
revenues from the Reservation. The essence of prolecting tribal xcl-government is to allow the
affccied Indians Lo chart their own destiny, rather than having Congreas, sitting ax the patemnal-
istic Cireat  Father, dictate their future without full eonsuliation and plehescite. A suflicient
reasan for opposing the partition plan contained in ILR. 4469 thercfore in the patemalisiic,
dictatornial, and anti-democratic nature of the proposal.

Thus, quite apart from the unconstitutional aspects of the partition plan propased i HLR.
4469 (addressod in more detail in the next section), 1 oppose the nonconsensual partition proposal
as bad policy. It i5 an arrogant, patemmalistic, anti-demacratic cffort to subvert the lcgalr
processes by which Indian rights arc enforced through courts.  Passage of such high-handed
legistation would place the stability of all Indian nghts, indecd, porbaps all property rights, in
yeopardy. ‘The involuntary, nonconsensual partition plan proposed in [LR. 4469 certainly rcpre-
sents a threat to concept of the rule of law in the ficld of Indian affairs and possibly to the

legal processes by which all property is protected.

NONCONSENUAL PARTTIION OF TTIE HOOPA VALLEY RESERVATION
UNDER THE PROPOSED PLAN

CONSITITIITS A TAKING OF INDIAN PROPERTY WTTTIOUT JUSY COMPENSATION

Tixcept for the fishercs resources of the Rescrvation, which are not addressed al all in the
pantition plan st forth in 11.R. 44K9, the most valuablc unallotied, 1ﬁhally hekd natural rexwrees
of the tloopa Valley Rescrvation arc the timber rerources predominatcly loeated on the Square.
The Squarc contains approximately 89,000 acres of land held in unalloticd trust statuy, much of it
timhered. Dy contrast, the Extension containa only 3000 unaliotted acres with little timber or

unallotted resources,  The nonconsenual partition plan of TLR. 4469 propasct 1o separale the
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Extension from the Square giving the Hoopa Vally Tribe, representing 3% of the cligible Indians
of the Reservation, the valuable rosources of the Square, while kaving the remaining considerably
less valuable resources of the Exlension for the rc;naining 0% of the cligible Indians of the
Rescrvation who are not permitied to he members of the 1loapa Valley Trbe under the 1950
Constitution as amended. Thit group of cxcluded cligible indians of the 1loopa Valley Reservation
is designated in the partition leginlation and authorized lo organize as the Yovrok Tribe, cven
though they are not all Yurok in ancestry and, indeed, include some persons of Iloopa ancestry
excluded from lloopa Valley Trbe by reason of residence.  Turthermore, section 3 of the
proposed Tegislation calls for a scitlement of the pending litigation by following the March 17,
{987 order of the United States Claims Court as 1o amounis distributed 1o individual members on
or before December 31, 1974 (a2 20-30 formula) and splitiing any other amounts in the cserow
fund on a cqual basis (a 50-50 formula) between the Toapa Valiey Tnbe {representing loss than
0% of the Reservation Indiant) and the Yuroks {representing approzimately 70% of the cligibie
Indians of the Rescrvation).

While the partition bill contains ne provisions whatsoever for compensating for rights lost
by this amazing legishative redistribution of property rights, the plan apparcntly recognizes the
possibility that such a gross misallocation of natural resovrces and tribal asscts constilules a
taking. It therefore contains two separaie provisions that might be decmed reievant 1o the
compensation question.  Tirst, section 2(1} of the proposed legislation contains provisions cstab-
lishing a special two year statute of imitation for any such taking cinim and, more significantly,
a contingent indemnification provision contained in secion 2{N(2) providing that il the hwied
States is found Yiable to the Hoopa Valley Trihe or Yurok Fribe, or 1o the hudians of cither tribe,
for damages based on inadequate compensation or a taking resulting from the division ol land
between the tribes . . . the United lStalcs shall be cniticd to a judgment for reimbarsement from
the other tnbe's future income.” 'i'hus. the legisiation cxplicitly and correctly contemplaies that
the contemnplated partition is a taking in vielation of fifth amendment 1o the United States

Constitution and further secks to asture that United States will not hear the financial bhunden
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imposed by its own actions through a sysiem of contingent indemnification. Second, and seemingly
not intentionally related 10 the question of just compensation, section 2(b)(3) of the legislation
proposs 1o Wm up to IZ.OO_b.b(IiO to purchase land to be added to the rescevation of the
Yurok "I'ribe that would be established under the legislation.

Notwithstanding these provisons, | believe that the partition plan proposed in the legisiation
constitules an  unconstitutional taking of recognized Indian property intcrests  withowt  just
compensation and thal the contingent indemnification provisions of scction 2N{2) will not
insulatc the United States from liability for such unconstitulional conduct.  First, the pantition
plan of TLR. 4459 constitutes a taking of doth the individual and communal nghts of the cligible
Indians of the loopa Valley Reservation. The identifiable group of Indians adversely affecied,
who, under the pantition bill arc designated the so-called Yurok Tribe LY therefore would have a
cause of action against the Unitcd States for full compensation for nghis and resources lost
through the partition. Sccond, 1 further believe that the enlargement of the Yurok Reservation
contemplated in section 2(bXY) of 1L.R. 4469 neither is conlemplated as nor constitutes additional
or just compensation for this taking. Thind, ! submit that the contingent indemnification
provisions of scction 2({1)(2) make it plain that the exercise of eminent domain power con-
templaled by the partition plan are not for a “public purpese,” as requircd by the fifth amend-
ment, but rather for the private henefit and gain of the Tloopa Valley Business Council and the

lloopa Valley Tribe.  This observation poses the potential that the enlire parition legislation

11, For pumoses of this Statemnent, 1 assume that composition of the so-ealled Yurok Tribe
authorized to organize under the panition legislaion would he eo-cxtensive with the ethno-
logically mized group of cligifle but excluded Iadians of the linapa Valiey Rescrvation who
comprisc the plamtifT goup in Short. It should he noted, however, that i the membership in
thix so-called Yurok Trbe does not include all cligible Shart plaintiffs and their descendants, the
communal and individual rights of any cxcluded but othcrwise cligible Indians would bhe entircly
taken hy the partition plan which only divides the resources and assels of the Rescrvation only
between the Hoopa Valley Tribe and the Yurok Tribe.  Yet, the proposed legislation comains no
provisions assuring that all cligbic Short plaintifs can sccure membership i cither the Tloopa
Valicy or so-alled Yurok Trbe, thereby posing a further poteniial for United States monciary
liability under the fith amendment takings clause. It also should be noted that the contingent
indemnilicalion clause as currently drafied would not cover any liability for a taking by an
eligible Indian of the Reservalion who could not become a member of either the Tinnpa Valley or
Yurok Tribes recognized under the bill.
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could and should be constittionally invalidated.  Finally, the legistation plainly fails 1o provide
just compensation since it utterly fails to make any good [aith effort 10 appraise the current
value of all resources of the Ren;n_mlion being palzilinned ;nd to divide them in the only
equitable manner available for a noniribal reservation fike lloﬁpa Vall;:y'. i.c. an the basis of equal
poputation entitlement (the 70-30 formula of the Short litigation).  Indeed, while not contituting
proper treatiment for a nontribal rescrvation like EHoopa Valley, the hill does not even con.
template allocating the tesources as co-equally owned by the two trbes recoghized under the
plans, a treatment that at least would require an equal division of asscts hetween the two tribes
(» 50-50 formula of the type employed in 25 US.C. see. 611 ¢l seq. in partitioning the Lrust
fonds, but not land or other resources, of the two tribes of the Wind River Rescrvation of
Wyoming -- a tribal reacrvation).

Several important points must be made 1o explain these conclusions.  “These include the
foliowing: (1) the land and natural resources of the flonpa Valiey Indian Reservalion constitule
recognized, property rights in a statutory, rather than mercly an exccutive order, reservalion that
arc communally vesied in the all cligible Indians of the Reservation; {(2) the partition bill would
abrogatc or cuntail both individualized .and communally held rights and the takings claim created
by the partition plan might be enforced cither by cligible Indians of the Rescrvation who were
adverscly affected suing in both their individual capacitics and as mombers of an identifiable
geoup of Indiana or, insofar % communal nghts are concemed, by the Yurok Tribe organized and
recognized under awthority of the panition bill as the successor in interest to these nghis; (V)
the partition bill provides no compensation wiatsoever for lost righta and therchy blalantly con-
stitutes an unconstitutional taking under the slandards cstablished in United States v, Siouxc
Nation nf Indians, 448 US. 371 (19R0). {4) the contingent indemnification provisions ol scclion
22} of the proposed legislation potentially invahdate the entire legislabion by manifesily
indicating that the ucrcisc.of eminent domain power contemplated by the Wil s for o private,
rather than public, purpose, and (5) the contingent indemnification provisions of the proposed

partition plan, if invoked, would constitute a taking of property from the tnbe forced 1o pay
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" such indemnification and, therefore, may nol have the intended effect of holding the United
_States harmiess from Hability for the massive redistribution of tribal property contemplated by

the partition plan. -

A. Introduction
While the courts have suggested that Congress has pienary authority to deal with Indian
affairs, thal power is subject to the fifth amendment requirements of paying just compensation
for the taking of property for public purposes. FE.g., United States v. S-imu' Nation of Indians,
448 U.S. 371 (1980); Hodel v. Irving, __ US. __, 107 S.C1. 2076 (1987). Furhermore, as the
Supremc Court recently suggested, the mere fact that legislation addresses a scrious public
problem or otherwise furthers important public policy intcrests does not prevent the act from
constituting an uncomstitutional taking in violation of the filth amendment.  Thus, in Irving the
Cournt recognized that fractionation of Indian aliotled Jands constituted a serious problcrn‘
addressed directly by the escheat provision of the Indian Land Consolidation Act.  Nevertheless,
the Court held the escheat provision unconstitutional because it completely abolished the cxpecta-
tions of descent and devise that reatonably were created when the Indian land was allotled in
severalty and placed in individual Indian trust title.  The basic dividing fine hetween the legiti-
mate excrcise of supervisory Congressional power over Indian affairs and a l.a‘king was sci forlit
in the Sioux Nation case. This lest requires a determination of whether Congress has made a
good faith cffont to give the Indians the full value of their lands.  Specifically, the Suprome
Coun in Sisux Nation approved the following formulation fiest advanced in Three Tribes of Fort
ARerthnld Reservation v. United States, 182 C1 (C1. 541, 390 I 2d 68F { 1968):
It is obvious that Congress cannat simuliancously (1) acl as trustee for
the benefit of the Indians, exercising its plenary powers over the indians
and ther property, as it things ix in their best interests, and (2) cxercise ils
sovereign power of eminent domain, 1aking the Indians” property within he
meaning of the Fifth Amendment 1o the Constitution.  In any given situation
in which Congress has acted with regard to Indian people, it musl have

acted cither in one capacily or the other. Congress can own two hats, hut
it cannol wear them both at the same time.
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Some guidelines must be established 30 that a court can identify in
which capacity Congress i acting.  The following guidcline would hest give
"recognition to the basic distinction between the two types of congressional
action: Where Congress imakes a good faith cffort to give the Indiana the
full value of the land and thus merely transmutes the property from land to
money, there is no iaking. This is a mere substitution of asscls or change
of form and is a traditional function of  trusice. ‘
Thus, where Congress in good faith seeks (o provide {ull compensation for the extinguishment of
vesed, recopnized property rights, no taking gencrally will be found. Where, however, recog-
nized property rights are extinguished, as proposed by the lloopa Valley partition plan set forth
in ILR. 4469, withoul providing any compensation whataocver for the catinguished rights and
without providing for any appraisal or cquitable distibution formula based on the preclusive

Short 7030 equal participation formula, a taking has definitcly occurred under the language of

the Siowx Nation test.

B.  Thc linopa Valky Rescrvation Constituics 2 Recopnized, Statulory Indian Rescrvation Fully

Protected by the Takings Clause of the Fifth Amendment

Tor purposes of the ffth amendment taking clause, a distinction sometimes is drawn
between Indian reservations with rights authorized and recognized by Congress through treaty,
statule, or otherwise and those with otherwise legally enforceable rights derived from  legal
sources nol reeognized by Congress.  Where Indian property rights have been authorized and
recognized by Congress, a vested property right it granted that is fully protected by the lifth
amendment requirernent for the payment of just compensation for any taking. See eg., United
Siater v, Sioux Nation, 448 US. 371 (1980);, United States v. Shoshone Tribe, 304 1S, 11 (193R);
United Staies v. Klamoth & Moodoe Tribes, 304 1S, 119 [(193R), On the other hand, where
Indians posscss rights not otherwise confirmed by Congress, such as nghts held  through
aboriginal possession, the courts have ruled that such nonrecognized titie docs not constitute a
vested property right prolected by the fifth amendment. Tee-llit-Ton Indians v, United States,

M8 US. 272 (1955). In Siowux Tribe v. United States, 36 U S, 37T {19423, the Court approved the

M



100

executive pndlu of setting land aside from the public domain for Indian reservations, but
suggesied thal executive order reservations of short duration that have not been approved by
Congress created no wmp&;ﬁlble pmpeﬂy protected by the fith amendment. See alsa, Hynes v.
Grimes Packing Co., 337 1).5. 86 (1949); qufedmteJ Band.t'of Ute Indians v, United Stater, 330
U.S. 169 (1947). The Sioux Tribe analysis must he invoked with carc, however, since the solc
basiz for finding that the exccutive order reservalion involved in thal case, a lemporary cxccu-
tive withdrawal designed to create a liquor buffer 7ome between white sctiiement and  Indian
country, created no tecoﬁimd, vested property right protecied by the fifih amendment was the
fact that the rescrvation had been created by cxeculive order without any prior Congressional
authorization or subsequent Congressional ratification.  Thus, the Courl, while recognizing the
power of the President to make temporary withdmwals from the public domain, belicved that such
withdrawals could not create commnnbic property interests,  (Otherwise, the President could
improperly deprive Congress of its power under anticle 1V, section 3, pamgraph 2 “lo dispase of .

. the Temitory or other Property belonging 1o the United States.” The theory of Siowx Tribe
regarding the noncompensability of executive order reservation rights therclfore applics, only to
cxecutive order rescrvations that neither were previousiy authorized nor subsequently matified by
Congress.  Indeed, in the original 1942 ‘edition of F. Cohen, Hiandbook of Federal Indian [aw )02
{1942), T'clix Cohen anticipated precisely this point when he wrote:

Ocecasionally a trealy keaves a good deal of discretion to administrative
authontics in establishing & rmoacrvation, and the courts must look to
administrative correspondence, maps, and other reeords o determine the
date, cxtent, and character of the reicrvation.  lere we are on the border-
line hetween trealy and DLreculive order reservations.  In fact, the con-
necction between ireaty and Lxccutive order is characteristic of many, if not
most, of the early Excculive orders and provides a legal hasis of ungues.
tioned validity for such Execulive orders.

Fven with this limiting gloss, the theory of Simux Tribe has heen subject to considerable scholar.
ly erticism. IF. Cohen, flandbook of Federal Indian f.ow 494-97 (1942);. Noie, Trbal Tropery
Interests in Fxecutive-Order Reservations: A Compensable Indian Right, 69 Yale .. 1. 627 (1960));
Clinton, Isolated in Their Own Country: A Defense of Federal Profection of Indian Autonomy and

Seil Govermment, 33 Stan. 1., Rev. 979, 1037-38 n. 305 (1981).

k)|
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~With reapect to the Tloops Valley Reservation, both the 1876 Executive Order seiting aside
the Square and the 1891 Elewlwe Ordef addmg th! Exiension to the Hoopa Valley Rescrvation
plainly were authorized by Congreaa in luthonl_y delegated by the 1864 Acl. Both Excculive
Ovrders expressly purport to be issued pursuant 1o such delcgated authonty. 'I'hc.fc Fixccutive
Orders therefore are unlike those at issue in Sioux Tribe, Hyncs, or Confederated Utes and, like
any statutonly authorized reservation set apart as a permanent homeland for Indians, created a
vested properly right fully protected by the filth _amcndmcnl from the datc they were entercd.
[. Cohen, fandbovk of Federal lndian l.aw an (1982) describes this process in ils scction on
recognized, statutory Indian title as follows:

In some statutes the designation of the Indian hencficianes of the rescrva-

tion is delegated to admimistrative discretion.  Such statutes typically provide

that given lands shall be reserved for the use and occupancy of certain

bands or tribes “and such other Indians as the Secrctary of the Interior may

see fit to locate thercon.”
See alin, Id at 986 (nonrccognized excculive nnl!r rexcrvations include only those for which
'(‘ ongress has not acted ina manner mlﬁctcnl to recognize the property right”). Thesc sources
and the reasoning of Sioux Tribe therefore all suggest that since both the 1876 and 189]
Executive Orders were expressly authorized by act of Congress and ince the President clearly
issued cach order pursuant to such delegated lfegislalive authority, the property nights created by
such orders have been recognized, vested property nights protected by the fifth amendment since
the date of those orders. e '..-' .

Fven il it is assomed that the Hoopa Valley Rescrvation constitutes an Tizecutive Order,
rather than statutorily, created Indian rescrvation, the communal ownership of aff Indians of the
Reservation siill eonstitutes a vested property right fully protecied by the fifth amendinent.
Speaking direcily to the question of noarccognized cxccutive arder title, 1. Cohen, Handbonk nf
Federal indian [Law 495 (1982 ed) states, 7Tiff an execulive order rescrvation has been in
existence for several decades, there is an increased inference of congressional mtification of the

reservation’s permanent existence by appropriation of {unds and other aclions supporling con-

tinuous use of the lands for Indians purposes.” Thus, even il it is assumed, contmry to the
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. actunl facts, that the Hoopt Valley Rescrvation constituics rescevation created solely by Execu-
. tive Onder, the long course of dealings between Congress and the people of the Rescrvation no
doubt would enable any recognized group or tribe of Indians adversely aflocied by the partition
plan 10 enforce a fith amendment taking claim for the diminution of their interest in the

Reservalion in action against the Uniled States.

C. Thec Proposad Noncomcnsual Partition Plan Would Abrogate and Abridge Both Individual And
Communal Rights of the Excluded Indians of lYoopa Vallcy Resorvation in the Rewournces of the

Squarce

Outside of fisherics resources (the partition of which 11.R. 4369 entirely ignores), by [far, the
most valuable unallotied natural resources of the lloopa Valley Reservalion arc the limber
resources located on the Square. The Short litigation established that the Iloopa Vallcy Rescrva-
lion constitules a single rescrvation and that all Indians of the Rescrvation have an cnforceable
legal right to sharc equally in the revenues derived from these resources. ‘Thus, the residents of
the Square have no greater claim o or right in the valuable resources of the Square than the
residents of the Extension. The partition bill would overtum these established property relation-
ships by (1) altering individua!l entitiements 1o sharc in the revenucs of the Square by giving
such rights only to the 30% of the Rescrvation who are members of the [loopa Valley I'ribe,
while leaving far less valuable resourcer to temaining 70% of the reservation and by (2) cunailing
the co-cqual ownership of the Squarc as boiween the Hloopa Valley and the Yurok Trbes without
compensating the excluded Indians of the PEaxlcntion in any way for loss of their co-cqual
communal ownership rights in the resources of the Square.  [ach of thesc changes reprosents a
taking of a recognized, vested Indian property right without any compensation.

At the present time, the timber resources of the Squarc arc the ma-jnr source of rcvenue from
which arc distibuted the per capita payments over which the Short litigants have been [ighting

for 25 years. The ability of thc Short plaintiffs to recover judgments against the foderal

R}

yrern



103

government for past mismanagement of those resources indicates that the individual membens of
the lloopa Valley Reservation have an individual night 10 share in the income of the reservation
on an cqual basis once that income has been individualized and parceled out per capita. Such
cligbility to income mesources resembles a future interest since Lhe' right does not bhoecome
ponsessory until the individualized per capita payments have been authorized. The fact that the
nght rescmbles a future interest, however, does not provent its abrogation from constituting a
taking requining tht payment of just compensation. Generally the extinguishment of a future
interest is (reated as a taking so long as the event that would make the future intercsl pos-
scssory when viewed from the time of the cxlinguishment of the right was “probable or im-
minent.” 8. Kuriz & . llovenkamp, Cases and Moierials on American Properiy Law B17-18
(1987}, Nrowder, The Condemnation of Future Interests, 48 Va, .. Rev. 461 (1962). Given the
pattern and practice of individualizing revenues from the Square thmugh per capita payments, the
expectations of the excluded Indian residents of the Fxtension o share in revenues derived from
the Squarc vindicated in the Short litigation ccrtainly is probable, if not also imminent,  Indeed,
in many ways, the right 10 share on an equal basis in the individualized resources and revenues
of the Reservation resembles the future expectancy of the ability to pass property by devise or
descent that the United States Supreme Count found in flodel v. [rving had been taken by the
cscheat provisions of the Indian 1and Consolidation Act. Thus, insofar as the i)anitinn proposal
curtails such individual expectationa of revenue from the resources of the Square, in my judg-
ment, it takes a compensable property interest protecicd by the fifth amendment takings clawse
and subjects the United States 1o substantial potential Yiabililics through an inverse condemnation
suit. Such a suit could be brought individually by disaflecied Indians in the United States Claims
Court under 25 US.C. sec. 1491, In Shart IV, the Claims Count was confronted with precisely
the same argument. It was argued that intcrest was due on the Shert judgment fund since the
mismanagement of the individual entitlements constituted a laking. The court found it unncees-
sary to rcaolve the question sinct interest also was provided by statute.  Nevertheleas, the court

did not reject the suggestion that abrogation of such individual expectancies to sharc in the
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. revenues from the Square distributed per capite to eligible Indians of the Reservation might
_ conslitute & filth amendment taking, - - < - - - - - o C s
More significantly, the mpoaed nonconsensual partition plan terminales the exisling co-
equal comvmunal ownership of the resources of the Squarc among the lndi_am from the various
tribcs of the Hoopa Valley Rescrvation. It leaves the eligibk bul exciuded Indians of the
Extension, who under the partition plan would be recognized and authorized to organize as the
Yurok Tribedd with no ownership interest in the most valuable umaliotted resources of the
reservalion,  This feature of the bill surcly constitules a taking of the vesied communal propcny
rights ol the exciuded but eligble Indians af the lloopa Vallcy Rescrvation in the resources of
the Squarc. The extinguishment of recognized Indian titke to valuable timber and other natural
respurces has long been recognized as imposing on the -federal govemmenl a constitutional
ubligation under the fifth amendment to pay just compensation, ic. full market value for the
property rights in the resources extinguished plus interest from the date of the laking. F.g.
United States v. Shoshone Tribe, 302 U.S. 111 (1938) and United Siates v. Klamath & Moadoc

Tribes, 304 US. 119 (1938). Since the Yurok Trbec under the proposed partition plan would

14, The parition plan of H.R. 4469 refers to the Yurok Tribe and the federal government
alrcady has recognized the a nonorganized but identifiable group of Indians known as the Yurok
Tribe of the Hoopa Valley Reservation. Since, ax found in Short, there are persons of Yurok
descent who are members of the 1loopa Valley Trike under the 1950 Constitution, the designation
Yurok ‘I'ribe, as vsed in this Statement and, apparently, as contemplated in the partition bill does
not refer o an ethnological unit with historical antecedents, but, rather, more aptly refers 10 the
eligible but excluded Indians of the lloopa Valley lixtension, ie. the Short plaintifls and their
descendants, many, but not all, of whom are of Yurok ancestry. Among the Short plaintifl group
arc persons with other ancestry, including persons of Karuk, Tolowa, and Chelen ancestry.  While
the federal govemment scemingly has vacillated on the composition of the identifiable group that
it recognizcs as the Yurok Tribe and has otherwise harassed the Shert plaintilfs and their
descendants by requiring extrmordinary forms of prool and denying entitlements, benclits, and
services, presumably any effort to limit this group of persons to any subgroup that s less than
the Shors plaintiffs and their descendants would pose more serious takings problems for reasons
addressed in the preceding footnote.

Likewise, the lack of cocxtensivencss between cthnological groupings and the trikal divison
proposed in the partition plan is also evident from the name chosen for tribe sceking 10 acquire
greater rights to the Square -- the floopa Valfey Tribc. Fven today, the floopa Valley Business
Council serves 2 group of members who are not mercly of lloopa ethnicity. Rather, whilc
predominately Hoopa in ancestry, their primary connection is that most, but not all, of the
membership lives or had ancestors who lived on the Square.
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wccoed to the assets of the excluded Indians of the Reservalion and since the Yurok Tribe
already is an identifiable group of Indians recognized by’ the United States government, $0 Ted.
Reg. 6055 (1985), should the proposed panition legislation pass, a valid claim accking full
compensation for the abrogation of the co-equal tribal rights in the resources of the Squarc
could be maintmned by the Yurok Tribe recognized and organized under the partition legisla.
tionly/ against the United States under the provisions of 25 U.S.C, scc. 1505.

While the Yurok Tribe organized as contemplaicd in the partition lcgislation could suc as
the successar in inlerest under 28 US.C. sec. 1505 to vindicate the fifth righta of the excluded
but ¢ligible Indians of the Tloopa Valley Rescrvation 1o co-equal communal title in all lloopa
Valley Reservation resources, thal section also provides that any “identifiable goup of American
Indians residing within the tomitorial limits of the United States” can sue thercunder for claims
against the United Stales arising under the Constitution, including filth amendment taking clhims.,
Thus, the excluded but cligible Indians of the lloopa Valley Rescrvation, the Short plaintiffs and
their descendants, could sue collectively for the laking of their communal owncrship rights in the
resources of the Square, just as either the [loopa Valley Tribe or its members as a class could
suc for the extinguishment of their communal ownership in the far less valuable lands of the
Exicnsion.

The Claims Court decision in Short [V is not to the contrary. In that case, the court noted
that the plaintiffs had only filed suit under 28 L.S.C. scc. 1491 to enflorce their individual claims

to per capita payments paid ool of the revenucs derived from resources of the Square. No claim

15. It should also be noted that very shor two year statule of limitaiion and provisions
authonizing Yurok Tnbe organization under the provisions al the Indian Reorganization Acl seem
1o he in conflict and posc a further potential takings or due process fifth amendment probicen.
Since organization of a Yurok Tribal government pursuant 1o the provisions of the proposcd
partition legislation presumably may take some time, passibly as long as two years, as a result of
delays that in some situations could be attributed to the federal government, there may be no
realistic possibility, for an organized Yurok Trbal govemmenl created under the provisions of the
partition legislation 1o initiate inverse condemnation proccedings to vindicale the fith amendment
rights of the excluded but eligible Indians of the llonpa Valicy Reservation. In such a case, the
statute of limitations may itsell violate due pmeess of law or consitute a taking. Cf., Tulwa
Professipnal Investment Services, Inc. v. Pope, __ LS. ___, 10R S.C1. 1340 (198R) (due process
violated by rcliance on short statute ol limitiation in probate proceedingt rather than individual-
ized notification to extinguish valid ¢laims).
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had becn actively pursued under section 1505 to secure payment for impaimment of communal
rights. Thus, smce the plintiffi were not pressing collective communa! claims, bul, ather, were
pursuing their claims individually, the count held that they had no right to have the mismanage-
ment of communal assets not individualized by a per capita distribution calculated as part of their
individual damage claim. That ruling did not mean, however, an “identifiablc group of Indianx”
might not press a suit under 28 US.C. sec. 1505 1o enforce against the Uniled States its tribal
and communal ownership nghts or that it would not have a compensable claim.  Such claims
regularly arc entertained under scction 1505, The poinl of the 1987 ruling in Shert IV mercly
was that no such cognizable claim 1o communal asscts had been pressed on the courd and that
such a claim could not be filed by the plaintiffs under 28 U.S.C. sec. 1491, “This observation also
cxplains why the Court of Claims in Short [l rejecied the government’s motion lo substitute the
Yurok Tribe for the individual plaintifls in Short.  While ultimately involving owncrship nights o
the [lonpa Valley Reservation, the Short litigation directly laid claim primanly to individual
cnlitlements to per capita payments and challenged under section 1491 the federal mismanagement
that deprived the plaintiffs of such payments. The court’s ruling that the Yurok Tribe could not
substitute for the individual plaintifs was plainly correct insofar as the Yurok Tribe has no
enlorceable legal right o individual per capita payments due lo tnbal members. That ruling did
not imply, however, that the Yurok Tribe or the excluded members of the Bxtension as a group
might not have :nforttableltrihal and communal rights to the resources of the Squarc that, when
taken or mismanaged by the federal government, could be enforced through an action against the
United States under section 1505, These rulings only imndicated that ne soch action had been
actively purswed,

Mcither Morthern Cheyenne Tribe v. [lolfowhreast, 425 LS. 649 (1976) nor United Siates v,
Jim, 409 1.8 RO (1972), indicate a contrary conclusion. While the Cour found that the congres-
sional actions in these cases did not constitule a taking of Indian property, these two cases arc
distinguishable from the probiem posed by the proposed partiion legislation for two rcasons.

First, in hoth cases, Congress mercly was enlarging the class of persons that were entitked to
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share in Indian resources, just as the 1891 Exccutive Order enlarged the class of persons entitled
10 share in the resources of the Hoopa Valley Reservation. In neither of these cases were
Indiany excluded from tribal or individual rights in Indian resources, while the proposed panition
plan clearly exciudes the Indians of the Fxtension, the so-calied Yurok Tribe, from vesed rights
they currentiy enjoy to share tribally and individually in the highly valuable resources of the
Square . Conversely, the partititon plan also excludes the Iloopa Valley Tribe and its members
from thcir vested ownership rights in the far lexs valuable rcsources of the Extension. In im,
the Court pointed out that “Congress has not deprived the Navajo Tribe of the hencfits of
mincral deposita on their inba) lands.” Id. at B3, Dy contrast, the proposcd partition legistation
does deprive the eligible Indians of the Extension, ar the Yurok ‘I'ibe, of their valuable rights to
sharc pn an cqual basis in the timber and other resources of the Square. 11 therefore constitutes
a laking.  Second, in neither Hlolfewbreast nor Jim did the Congressional legislation affect a
recognized, vesied property interest.  In [Holflowhbreast the interest was not a present possessory
night, but rather a fulure interest.  Furlhermore, according to the Cour, the roversionary
interest in that case did not, unlike the rights of the Short plaintiffs and their descendents,
involve a [uture interest the vesting of which was cither imminent or probable.  In Jim the Counl
even held that a statute suggesting that certain royalties for mmincral resources owned by the
Navajo ‘I'ribe as 2 whole be held for the Indians of a small subpart of the Navajy Rescrvalion
created no vested property night that prevenied the enlargement of the legislative class 1o
mnclude other members of the Navajo tribe.  While ncither fialfowbreast nor Jim involved vesied
rights of the plaintiffs, the involuntary partition of the Toopa Valley Reservation in the fashion
propased in LR, 44A9 takes two different vesied nghts, one of which is a present possessory
right.  T'irst, the co-equal inbhal or communal owpership of the Indians of the Falension, or the
Yurok Tribg, in the Squarc and, conversely, the rghts of the lHoopas 1o share co-cqually in the
ownership and resources of the Fxlension were created, vested, ind recognized by the 1891
Executive Order and have been a vested, posscssory properly nght from the date of that Order.

Thus, the partition plan, unlike the legslation at issue in these other twn cases, clearly abroga-
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tes existing, vested, posseasory property rights. .- Second, the Short-based individual rights of the
eligible Indians of the Reservation 1o share on an equal basis in the individualized resources of
the Rescrvation, such ax the per capita payments, also is {ar more probable and imminent the
reversionary inlcrests involved in /Hoflowbreast. - Thus, these rights aiso represent vested, albeit
not possessory, property rights taken by the partition plan.

In short, the partition plan abrogates importamt recognized and vested property rights both
of the Yurok Tribe as a community and of elighlc Indians of the Extension, as individuals. The
fifth amendment therefore requires the payment of full just compensation for the extinguithment
of thesc intcrests.  Yet, the proposed partition legislation provides no compensation whalsoever
for the cxtinguishment of these valuable rights. [T partilion plan therefore it constitutionally

fatally fawed and should be opposed on that basis alone.

). The Nonconacnsual Parfition Plan Provides No Compensation Whatsocver for Lost Righta and
Thereby Blatantly Contemnplates an Unconstitulional Taking Under the Standards Tistablished

In United States v. Sionx Nation af Indians

As previously noted, in United Staier v, Sinux Nation of Indians, 448 LS. 371 (198N), the
Supreme Count held that where Congress abrogates or abndges vested indiar; praperly rights,
whether tribally or communally held rights 2% in Simzx Nation or individually held rights as in
the /rving case, & taking will be found unless it can be shown that Congress was cxercising its
authority as trustee of Indian land and resourccs by making a good faith clfort 1o secure the full
value of the resources for affected Indians.  In the proposed partition plan absaluicly no
compensation whatsoever has been provided.  The only payment 1o the excluded Inclians of the
Fixtension that might even be thought to provide compensation is the provision in scction 2(b}1)
of ILR. 4469 authorizing the Secrctary of the Inicrior 1o spend up to S2.000,000 to acquire
additional land along the Klamath River to be added to the roscrvalion arhitranly assigned (o the

so-called Yurck Trbe under the partition plan.
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The provision authorizing purchase of land for enlargement of the Yurok Reservalion created
under the partition plan should not be considered compensation at all, ket alone fest compen-
sation, lor several reasons. First, the provision does nol mandale Lhe acquisition of additional
land for Rescrvation, it only authorizes the expenditure of such funds and mandales the Sceretary
to usc his best cfforts “to purchase land” slong the Klamath River for these purposes.  If
Congress was using “good faith efforts” to compensate for Lhe large and valuabic property nghts
of the Indians adversely affected by the patition plan, as required by law, the Secrclary woulki
e mandated to spend the funds in question and given cminent domain powers Lo condemnn lands
for these pumposes so that the affected Indians necessarily would reccive such compensation
imespective of the willingness of curmrent owners of the land to scll.  Second, the Rgure of
£2,000,00 in land apparcnily constitutcs an arbitrarily sclected figure dictated by the size of the
federal budget, rathcr than the value of the rights lost through the paﬁilion plan to the
excluded but cligible indians of the Hoopa Valley Rescrvation. I Congress were seriously
intending o add lands to the Reservalion, “good faith efforts” would require appraixal of the full
value of both the communal and individual rights abrogated by the panition plan and an effont
should be made to assure that all property nghts ahrogated by the partition plan are fully
compensaled, presumably based on a calculation utilizing the 70-30 equal entitiement formula of
Short, Anything less docs not constituic Congressional good faith efforts 1o provide full and
fair compensation and therefore under the Simae Nation tcxt conslitules a compensable laking.
The partition plan, of course, alls for no such complele appraisal of the communal and individual
property fights in the Hoopa Vallcy Reservalion and makes no cffort 1o divide these resources
along the 70-30 equal entitlement principle of Short. it therefore plainly includes no good faith
efforta to sccure full and fair market value for the excluded but eligibie Indians of the lioopa
Valley Rescrvation.  Third, neither the conlext nor language of section 2(h)(3) nor the arhitranly
sclected figure of $2,000,000 suggests that this provision in the legislation is intended as compen.
sation. In Sisux Nation, the Supreme Court confronted a similar question in connection with the

question of whether Congress meant o provide compensation through provisions in the 1877
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legislation . taking title 1o the Black Hills from the Sioux Nation that extended the boundary of
Sioux fands northward to include 900,000 acres of grazing land not previously included therein,
As 1 bhelieve alxo would bhe found in the case of Lthe provisions of section 2{bX1) ol 1L.R. 4469,
the Court in Sioux Nation rejected the suggestion that such additions to the reservation eon-
stituted any form of compensation that should be considered in the applying ila good faith effors
test. ‘The Court said:
The Government has placed some reliance in this Court on the fact

that thc 1877 Act exiended the northem boundarics of the reservation by

adding some 900,000 acres of grazing land. . . . Congress obviously did not

inlend the extension of the rescrvation’s northern border 10 constitule

consideration for the properly nghts sumcndcred by the Sioux.  The

calension was cflfected in that article of the Act redefining the reservation’s

borders; it was not mentioned in the anicle of the Act redefining the

rescrvation’s borders; it was not mentioned in the adicle which stated the

consideration given for the Siowx” “cession of lemitory and nghis* | . .

Moreover, our characterizing the 900,000 acres ar asscls gven 1o the Sioux

in consideration for the property nghts they ceded would not lead us to

conclude that the terms of the caxchange were “so patently adequate and

fair” that a ecompensable taking should not have been found,
448 U.S. at 418 nJ31.  Likewise, the mere authonzalion of section (b)) of TILR. 4469 1o the
Secretary of the Intenar to purchase wp to 52,000,000 in additional Jand to be added o the
Yurok Reservation created by the partition plan is so arbitranly selecied and is not “‘so patenily
adequate and fair’ thal a compensable taking should not have been found.”

Other than the completely inadequate provisions of section 2(0)(3) of 11.R. 8469, there is not
onc shred of effort to provide just compensation for the recopmized, vesied propenty  rights
abrogated by the partition phm.-!ﬁf Indeed, there is no argument that the proposed pantition plan
makes any cffort, let alone any goodd faith cffort, to provide just compensation. Tt makes no
clfort 10 appraite the resource value of the reservation, i1 maker no cffort o divide those assets

along the 70-30 equal entitlement ponciple of Shart, and it provides no compensation whatsocver
B eq P r re

for the vested property rights abrogated or curtailed under the proposal.  Thus, there is Tiltle

16, The provisions of section 3{b) of HL.R. 4469 nhviously do nol constitute compensation since
they involve distribution of funds already co-equally owned by the cligible Indians of the floopa
Valicy Rescrvation, including both the members of the !Hoopa Valley Tribe and the excluded bul
eligible indians of the Extension.
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question that under the Siowx Tribe case, the partilion plan would be treated as taking, rather

than & gnod faith effort by Congress to exercise its trusteeship authority over Indian affairs.

D. The Contingont Tndemnification Provision Constitutionally Invalidatcs the Partition Tlan as »

Taking of Private Propesty for Other Than Pubhc Purposcs

The hfth amendment taking clause permils privale property to be taken only “for publc
use,” provided jusl compensation is paid. The contingenl indemnification provision of section
2AN2) of 1LR. 44569 reveals the partition plan [or preciscly what it s == an Onconsitulional
property redistribution scheme that cxtinguishes the recognized, vested, and enforceable individual
and communal rights in the Square of the excluded but eligible Indians of the IToopa Valley
Rexervation for the benelit of the Tloopa Valley Trhe and its members. ‘The contingenl indem-
nification provision atlempls to provide, albeit cnsuccessfully as discussed in the next seclion,
that any liabilities incurmmed under the partition scheme will be baome by its true bencficiaric, the
Hoopa Valley Tribe and its members, mather than the public. The Supreme Court long has held
that “onc person’s property may nol be laken for the benefit of another privaic person without a
justifying public purpnse, even though compensation be paid.” Thompson v. Conunlidaied Car
Corp., 0 UL, §3, B0 (1917 (gas proration order invalidated as an uncompensated taking of
private property for pravate benefit). The Court’s most recent pranouncement on the “public usc”
requirement of the fifth amendment is HHawaii Hlausing Awthority v. Midkiff, 467 1.5, 229 (1984},
tn Midkiff, the Court sudained a plan of the Hawaii legslature 1o redistobute land ownership in
Hawaii with compensation and 1o therchy remedy the oligarchical control of fand in Hawai caused
by the vesliges of the carly monarchical fand holdings. The Court rehed on the fact that the
taking in question was fully compensated and further found that there was a reasonablc public
rurpose in light of the effort 10 more broadly distribute land and remedy the socictally (dysfunc-
tional aspects of the land oligopoly on the public land market in llawaii. Specifically, the Court

said:
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The land oligopoly has, according to the liawsii Legisisture, created artificial
deterrents to the normal funclioning of the State’s residential fand market,
and forced thousands of individual homeowners to lease, rather than buy, the
land undemeath their homes.  Regulating oligopoly and the evils asocated
with it is & classic exercise of a Statess police powers.

The partition plan proposed in T1L.R. 4469 can be distinguished from the Tlawaii Iand redistri-
bulion scheme on at least two grounds,  First, it constitutes an uncompensated taking. Second,
unlike the situation in Midkiff in which governmental action enlarged the class of persons cligible
to sharc in property in order to combat for public purposes the evil effects of oligopoly of
ownenhip, the partition plan of I1.R. 4469 concentrales ownership in the lloopa Valley Tribe
ofignpaly by extinguishing the valid co-cqual ownemhip rights of the 70% of thc rcservation
population constituting the excluded but eligible Indians of the Rescrvation. Thus, the pantition
plan proposed in TL.R. 4469 has preciscly the opposite cffect of the Hawaii land redistribution plan
-- it concentrates Jand ownership to public detriment and in vinlation of Lhe legitimate property
rights of the majorily of the present owners of the Reservation.  ‘Thus, AMidkif supfiorts the idea

- that the partitien plan proposed in IT.R. 4469 constitules a constitutionally invalid cffort through
an uncompensated taking 1o appropriale pnvatc property lor privale usc,

Furthermore, the conlingent indemnification provision of seetion 2(e)(2) plainly manifesis on
the fact of the partition lepslation the intent 1o appropralc properly 1o privale purposcs. In
Midkifl, the Courl indicated that “delerence to the legislature’s ‘public use’ determination i
required ‘until it is shown 1o involve an impossibility.””  The bizame contingent indemnification
provisions of section 2(e)(2) undllhc ahvinus concomitant unwillingness of Congress to shoukder
the costs of providing full compensation for the cxtinguishment of rights cngendercd by 1he
propascd pantition plan, plainly make il imposshle (o defer 1o the presumption of poblic usc,

The entire partition scheme propoased in 11.R. 446% therefore, as in the Thampan case, constilules

a constitutionally invalid uncompensated 1aking of property for privaile purposcs.
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E.  Thc Contingent Indomnifiation Provision Will Not Insulate the United Sutcs from Monclary
iability for Takings Pffecteatod by the Pastition Plan

The contlingent indemmification peovision of -au:iirm 2(e}2) is desgned Lo assure that the
United States will pot incur any monelary liability for the obvious taking of vested Indian
praperty rights contemplated by the pantition plan.  This provision constitutionally  cannot
successfully accomplish that result.  Basically, the provision rcquests that the tnbe bencfitling
from the gross reaflocation of property rights conlemplated in the partition plan pay for lic
benefits thal it reecives.  The constitutional infimmity of this provision is evident from the I;'g,:\l
dilemma that it creates. I, as is obviously correct, the rcason for this provision is that the
Tloopa Valley Tribe and its members, rather than the public, would henefit by the plan, the plan
constitules, ax discuased above, an uncompensated taking of property for privare purposcs.  On
the other hand, il the partition plan is thought 10 be for public henefit, the only theory that
would sustain such an involuntary partition, then under the fifth amendment the federal govern-
ment is constitutionally abligated by the fifth amendinent 1o pay full compensation for the 1aking.
The conlingent indemniliation provision of the Act sccks 1o cast this obligation on the tnbe
bencfited by the pantition and then limit the indemnification recovery only 1o taken from the
henefited tribe’s TTuture income.”  This effort to involuntanly force the henchited tnbe o pay
for an cxercise of eminent domazin powers underiaken osiensibly “for public wse® might constitule
a taking of Indian property for public vse itsc).  Thus, were the partition plan to take cffect
and wcre the contingent ndemnification  provision taggered, the benehted tnbe, The 1Toopa
Valley Iribe, probably would have a valid caute of action against the United States wder the
filth amendment takings clause that it eould enforce wn the United States Claims Court under 28
US.C. scc. 1505 claiming that confiscation of its property 1o pay for the takings liabhtics
incurred by the United States 23 a result of the parition plan constituied an involuntary taking
nf its property for public use, i.e. to pay obiigations of the United States. Tiven though the

Hoopa Valley Business Council may currently support the plan, they are both legally and pract-
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jcally capable of disingenuously tuming around and attacking the contingent indemnification
provisions as a taking should they ever be successfully invoked against them. Indeed, the Tloopa
Valley Rusiness Council demonstrated just such behavior when it disingenuously and, ultimately
unsuccessfully, filed suit in the United States ‘I)istricl Court for the Northern District of
California (No. C-76-1405 RIIS) against the Secrelary of the Intcrior, withoul ever mentioning the
Shart decision, 10 contest the allegedly illegal sequestration of “70% of the plamtilT's income,”

The nonconscnsual partition plan contained in H.R. 4469 certainly constilutes an uncompen-
sated taking. Fither it constitules an uncompensated taking for privale use, in which casc il is
entircly unconstitutional, as discussed above, or it constitutes a taking for public ese, in which
the United States must assume the obligation 1o pay full compensation or a vofuntary compensa-
Llion structure must be established by the Act. “The contingent indemnification provision therelore
cannol conceivably insulate the United States from Bability.  Fither the provision constitutionally
invalidates the entire panition scheme or its takes for public vse Ihe property of the tribe
requircd to pay such compensation.  Under the 6fth amendment, there simply is not and constitu-

tionally should not be any way to cscape allernative conclusions.
CONCLUSION

The nonconscnsual partition plan for the lioopa Valicy Rescrvation constitutes a cymical,
arrogani, and unconstitutional cffort to overtumn the judicial vindication of the vested and
recognized property rights of the exciuded but cligible Indians of the Tloapa Valicy Rescrvation.
It woukl overtum judgments and orders securcd afier 25 years of litigation and it would reward
the 1Toopa Valley Dusiness Council, the small minonty of the Reservation who currently compose
the Honpa Valley Trbe, and the Burcau of Indian Affairs for actions that numerous courts have
found 10 be ilicgal. Tunhermore, the partition plan is completely anti-democratic and herelore
violales the substantive majortanan principle of the Indian Reorganization Act of 1934 that has

been the comerstone of twenticth century federal policies of furthering Indian iribal sell-
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government.  Finally, the pertition plan & blatantly unconstitutional sincc it Lakes wvesicd,
recognized Indian property rights, both individual and communal rights, for pri'mg purposes and
otherwisc constitules a compictely uncompensaled taking.  Thus, involunlary partition of the
Tloopa Valley Reservation in the Fashion wnlerl;phlod in JLR. 4469 ix hoth bad policy and
unconstitutional,

If Congress belicves that federal legislative inlervention is appropriaic into the almqsl 40
year dispute involving the political and economic structure of the Hoopa Vallcy Reservation, a far
better and more constilutional policy would be 1o require restrucluring of a single tribe for the
entirc Hoopa Valley Rescrvation, both the Square and the Fxlension, which would comply with
the suhstantive majoritanan principle of the Indian Reorganization Act of 1934, which would
include, serve and allow equal participation for all eligible Indians of the whole Reservation.
Such legislation would vindicate, rather than thwarl, thc hard won rghts of the plaintils in
Short and Puzz.  Such legislabon merely would seetify past administrative ervors and  illegal
actions that crcated the current cxclusion of 70% of the cligible Indians of the Rescrvation from
ful participation in the lioopa Valley Reservation govemment and from full enjoyment of equal

benefits lrom the economic resources of the Reservation.
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My name is Nell Jessup Newton. I am an associate professor
of law at the Columbus School of Law at the Catholic University
of America. I have taught and written in the field of Indian
law since 1977. 1 have also taught constitutional law since
1980. My research and writing has focused particularly on
questions regarding confiecation and mismanagement of Indian
property, Newton. At the Whim of the Soverelgn: Aboriglinal Title
Recons.tde:ed.. 31 Hastings L.J. 121% (19B0); Wewton, The Judiclal
Role in Fifth Amepndment Takings of Indian lLand: An Analysis of the Sloux
Nation Rule; 61 Oregon L. Rev., 245 (198B2); Newton, Enforcing the
Federal-Indian Trust Relationship After Mitchell, 31 Catholic¢ Univ. L.
Rev. 635 {1982); and, the limits of federal plenary power overl
Indians: Newton., Federal Power over Indlans: Its Sources, Scope, and
Limitations, 132 U. Penn. L. Rev. 195 (1984).

At the request of counsel representing some of the Indians
on the extension, I am submitting this memorandum. The views
expressed represent my own, however, and not those of my
employers, the Catholic University of America.

Congressional power over Indians has too often been invoked
to impose legislative solutions to Indian problems against the
wishes of the Indian people themselves. ©n June 21, 1988, the
Committee on Interior and Insular Affairs of the House held a
hearing on a bill, H.R. 4469, designed to partition the Hoopa
Valley Reservation between two gLoups Qf Indians -- the Hoopa

Valley tribe and the Yurok tribe. It is my understanding that
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the Senate‘s hearing in Sacramento cn June 30 represents a
preliminary inquiry into poesible sclutions to the property and
political disputes on the Hoopa Valley Reservation.

Because the House bill is the only one introduced to date,
I will refer to that bill to argue that any bill modeled on
H.R. 4469 should be rejected and that any other solution that
is not based on the consensus of the affected people alsoc be
rejected.

The history of the Hoopa Valley Reservation dispute has
been ably told elsewhere. in the numerous opinions in the
Jessie Short case: Short v. United States, 12 Cl. Ct, 36 (1987)
(Short IV): Short v. United States, 71% F.2d 1133 (Fed. Cir. 19B3),
cert. dented, 467 U.S, 1266 (19B84) {(sShort III): Short v. United
States, 661 F.2d4 150 (Ct. Cl. 19Bl, cert. denied, 455 U.S, 1034
(1982) (Short II: Short v. United States, 202 Ct. Cl., B70 (1973)
(Short I). What follows is merely a brief outline of this
history.

Indians in California belonged to some 500 separate and
distinct bands who originally claimed aboriginal title to some
75,000,000 acres of land in the state. BAfter statehood,
Congress authorized commissioners to negotiate treaties with
these diverse bands of Indians to obtain relinquishment of
their land claims in return for the promise of reservations and
food, clothing, tools, and supplies. The eighteen treaties so
negotiated. provided for more than 8,000,000 acres of

reservations to be established as the permanent homes of the
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signatory tribes. The Treaty of 18%1 with the Taches, 4

Kappler 1092, art. 3, contains this typical provision:

Art. 3. It is agreed between the
parties that (a defined district] shall
be set apart and fotever held for the
sole use and occupancy of said tcibes of
Indians:; in consideration of which . . .
the said tribes hereby forever quit
claim to the government of the United
States to any and all lands to which
they or either of them may ever have

had any claim or title,

Although the California Indians kept their part of the bargain,
by moving to the locations specified as reservations in the
treaties, political pressure by the California state delegation
resulted in the Senate refusing to ratify the very treaties the
Senate had earlier authorized the president to make.l Congreés
thus embarked on a much more modest reservation system.Several
acts of Congress authorized the president to create military

reservations to collect the Indians. Act of Mar. 3, 1853,

1. For more detailed accounts, see Goodrich. The Legal Status of
the california Indians, 14 Calif. L. Rev. & (1914). After
securing a special jurisdictional statute, the Caliornia
Attorney General Earl Warren presented the California Indians’
claims to the Court of Claims, eventually settling the case for
$5,000,000. See Indlans of Callfornia v. United States, 98 Ct. Cl.
583 (1942) (statutery liability established)}.

- 4 -
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10 stat, 238 Act of Mar. 3. 1655, 10 &Stat. 699. Pursuvant to
this legigslation, three Executive order reservations wvere
created, including the Klamath River Reservation established
for Indians living along the Klamath river in 1855. 1 C.
Xappler, Indian Affairs: Laws & Treatles B1l7 {(1904).

To provide for removal of the remaining California Indians,
Congrese enacted "An Act for the Better Organization of Indian
Affairs in California,” 13 Stat. 39. The law created one
superintendent for the entite state (section 1), provided for
the establishment of 4 reservations within the state (section
2), and the sale of all reservation land not needed for this
purpose. (section 3). Section 2 of the act is the source of the

present dispute. It states, in pertinent part:

That there shall be set apatt by the
President, and at his discretion, not
exceeding four tracts of land . . . to
be retained by the United States for
the purpose of Indian reservations,
which shall be of suitable extent for
the accommodation of the Indians of
said state . . . Provided, that at
least one of said tracts shall be
located in what hags heretofore been
known as the northern district: . . .
pand provided, further, that said tracts
to be set apart as aforesaid may, or
may not, as in the discretion of the
Fresident may be deemed for the best
interests of the 1Indians to be

-5 -
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provided for, include any of the Indian
resarvations heretofore set apart in
gaid state, and that in case any such
reservation is so included the same may
be enlarged to such an extent as in the
opinion of the President may be
necegsary, in order to ite complete
adaptation to the purposes for which it
is intended.

Pursuant to this law, President Grant iesued an Executive
order on June 23, 1876 precisely defining the boundaries of the
Hoopa Valley Reservation, declaring the reservation *be, and
hereby is, withdrawn from public sale and set apart for Indian
purposes, as one of the Indian reservations authorized to be
set apart, in California. by act of Congress approved April 8,
1864, 1 C. Kappler, Indian Affairs: Laws & Treaties 815
{1904). This original reservation is know as "the Square.”

Note that although the reservation was called the Hoopa
Valley Reservation, neither the 1864 statute nor the Executive
order ever specified any particular tribe or group of Indians
by name. The congressional policy was to collect Indians from
the many different tribal groups in California on a few large
reservations away from the general population. BAs trial Judge
Schwartz stated in Shorc I, 486 F.2d 561, 564 (Ct. Cl. 1973}):
"in the north, in the area of the Hoopas and the Yuroks, almost
every river and creekx had its own tribe." Thus., the

legislative scheme mandated the creation of reservations to

accommbdate "the Indians of said state," but delegated to the
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President discretion t¢ determine which tribes should be placed
on each reservation.

From the beginning the Hoopa Valley Reservation was
occupied by members of other tribes as well as Hoopas,
inciuding some Yuroks, Members of still other tribes soon
joined them, including Klamaths, Redwoods, Humboldts,
Hoonsoltons, Miscolts, and Saiaz, a fact which ie amply
documented by references in the Annual Reports of the
Commissioners of lndian Affairs between 1876 and 1891, when the
extension was added. See Short I, 486 F.2d 561, 565-66 (Ct. Cl..
1973).

This extension, toc, was added by Executive order, dated
October 16, 1891, 1 C, Kappler, Indian Affairs: Lawe & Treaties
815 (1904). The order added a 1 mile wide strip extending 45
miles to the ocean. This strip included the previously
established Klamath River Reservation. Thus, at that point the
reservation resembled “a gquare skillet with an extraordinary
long handle." Short I, at 562.

As the United States Supreme Court said in Matez v. Arnett,

412 U.S. 4B1, 493-94 (1%973):

The reason for incorporating the Klamath River
Reservation in the Hoopa Valley Reservation is
apparent. The 1864 Act had authorized the President
to "set apart" no more than four tracts for Indian
reservations in California. By 1876, and certainly by
1891, four reservations already had been so set apart.
. . 'Thus recognition of a fifth reservation along
the Klamath River was not permissible under the 1864
Act. Accordingly the President turned to his
authority under the Act to expand an existing,

-7 -
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cognized reservation. Again, the 1891 Pxecutive
order, issued pursuant to the 1864 law, did not
specify a particular tribe as beneficiary of the
addition or the reservation, referring instead to the
reservation as “a reservation duly set apart for
lndian purposes, ac one of the Indian reservations
authorized® by the 1864 law.

The Square is heavily timbered. 1In 1950 the Indiane of the
Square. including enthhelogical members of the Hoopa Valley
tribe as well as other tribes who inhabited the square,
organized ag the Hoopa Valley Ttibe. 1In 1957, the Secretary of
the Interior began distributing revenues from that timber
solely to the members of that tribe. In 1963, 3300 excluded
Indians primarily living on thg extension, brought suit seeking
thelr ehare in the per capita distribution. In 1973, the Court
of Claime held that all the Indians of the Reservation were
egqually entitled to share in any per capita distributions made
from revenues derived from timber anywhere on the reservation,
(Short I}.

Subsequent proceedinge to determine who were Indians of the
reservation entitled to share and the extent of liability
continued for 14 years. According to Judge Margolis of the
United States Claims Court: "This case, filed in the United
States Court of Claims on March 27, 1963, has outlasted some
400 now deceased plaintiffs, the original trial judge, several
deceased attorneys, and even the court in which it was
originally filed." sShoret v, 12 Cl. Ct. 36, 38 (1987).

Some $60 million remained in the Treasury in 1987 waiting

final determination of who are Indians of the reservation.
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The Short case only resolved a narrow question however --
that of who was entitled to share in whatever per capita
distributions were made. Decisions regarding how reservation
[egources were to be managed, including to what extent per
capita distributions should be made, were made by the federal
government and the Hoopa Valley Tribe through its business
council. Thus, decisions regarding the use of revenues derived
from unallotted reservation land that was not distributed per
capita, some 70% of the revenues, were made that favered the
Hoopa Valley tribe and its business council and not the
excluded group. For example, 25 U.S5,C. § 407 (1982) gives the
secretary discretion to disburse timber revenues from
unallotted land. The Secretary continuved to use this money to
support the activities of the Hoopa Valley tribe including
money to fund services that the excluded group., not being
members, were ineligible to receive. As a result, individual
Indians of the reservation sued the Hoopa Business Council and
the United States government argquing they were entitled to a
voice in administering the reservation. 1In Puzz v. United States,
Civ. No. BO-2908 (April B, 1988), the district court crdered
the federal government to exercise supervisoly power over
reservation administration, respurce management, and spending
of reservation funds, to ensure that "all Indians of the
reservation receive the use and benefit of the reservation on
an equal basis." slip opin. at 23. The court further ordered

the government to devisea plan to ensure that
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nonmembers are included in decisionmaking. As an exanple of
the government's digcrimination in faver of the Hoopa Valley
tribe, the court noted that the government had permitted
reservation funds to be used to defend that very litigation and
ordered this practice stopped.

Only two weeke after the decision in pPuzz, H.R. 4469 was
introduced. 1t is apparent that the bill proposed in the House
was designed to undercut the results in the Puzz case.

The bill introduced in the House contains a rematkably
gimplistic and completely unfair resolution to the dispute.
Simply put, the bill would sever the Square and the extension
inte two reservations. The members of the Hoopa Valley tribe
will be the beneficial owners of the Square. The members of
the Yurok tribe will become the bepeficial owners of the
Extension. After the short plaintiffs are paid their share of
the per capita payments, the bill provides that the rest of the
escrow fund be divided 50-50 between the two tribes.

The bill contains no provision for just compensation in the
constitutional sense. It provides for some transfer of money
to the Yurok Tribe, however. It directs the transfer of any
Naticnal Forest lands within the boundaries of the proposed
Yurok Reservation to the reservation and it authorizes the
appropriation of $20 millien to permit the Secretary "to seek
to purchase land along the Klamath River." Finally., the bill
provides that any successful suit against the United States for

just compensation by either tribe will entitle the United
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States to "a judgment for reimbursement from the other tribe's
future income.” ’

The bill as proposed favers the members of the Hoopa Valley
tribe, a minority of the Indians of the reservation, over the
nonmembers, who make up a majority of the Indians of the
regervation. The Hoopa Valley tribe members compricse 30% of
the tribal reservation population, yet the timber revenues from
the Square account for 70t of reservation revenues. Dividing
the Short escrow fund 50-5%0 also favers the Hoopas, because 30%
of the population would be receiving 50% of the money.

Moreover the two groupe created by the statute are
artificial. The Hoopa Valley tribe itself was created
artificially by iIndians of various ethnological background
living on the Sguare at the time of organization under the
IRA. As stated earlier, some 15 ethnological groupe ate
represented in the lineage of reservation members (Many
Extension residents, primarily Yuroks, for instance, are
related to persons on the Sguare). Although the bill provides
for corganization of a Yurok Ttibe under the Indian
Reorginization Act. will all non-Hoopas be eligible to vote or
will some guantum of Yurok blood be required? 1If the latter,
the bill could work te disenfranchise these people.

Finally, the bill is bad policy and bad law. It is bad
policy because it subverts the 20 year struggle of the excluded
Indians to achieve peacefully through the courts a remedy to

great injustice. After careful consideration of the entire
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history of the Upnited States government's dealings with the
Indians on the Hoopa Valley Reservation, the Court of Claims
has determined that all the Indians of the reservation have
consistently been intended by Congress as the beneficiaries of
reservation resources. Thus, the excluded reservation
residents have won the right to share in the per capita
payments. Moreover, the federal district court in California
has concluded that the present Hoopa Valley Business Council,
which does not represent the interests of the nonmembers of the
Hoopa tribe., functions illegally when it makes decisions
affecting reservation resources. In the future, a truly

ma joritarian system of government wmust be set up to protect the
interests of all the people of the reservation, Despite these
court victories, in fact because of them, the House bill
proposes to divide the reservation, giving the greatest wealth
to the Hoepa Tribe.2 "The message thus sent to all Imrdian
peoples is that they cannot trust the "courts of the
conqueror," because judicial victories will be overturned by a
vengeful Congress. It echoes the plenary power era, now

theoretically discredited, in which Congress claimed the right

2. The bill does preserve the victory of the Short plaintiffs
to their share of the per capita payments made in the past.

The rest of the huge escrow amount is to be divided 50-5%0
between the two tribes, however. More important, future income
from the valuable timber reserves on the Square will inure
solely to the Hoopa Tribe.
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to treat Indian woney and land as public money and land. It is
bad law, because in my opinion it violates the fifth amendment
takings clause. The rest of this statement will be directed to
an analysis of the constitutionality of any bill that
partitions the Hoopa Valley Reservation without the consent of

all affected individuals.

The Pifth Amendment Takings Clauge

The fifth amendment takings clause protects a cardinal
value. "The Fifth Amendnment's guarantee . . . was designed to
bar the government from forcing some people alone to bear
public burdens which, in all fairness and justice, should be
borne by the public at large." Armstrong v. United States, 364
U.S. 40, 49 (1960). When & regulation of land leaves it in its
present ownership, but drastically affects the value or use of
the property, the determination of whether a taking has
ocecurred requiree a balancing of the detrimental economic
effect of the regqulation against the public goocd to be
furthered. Penn Cent, Transp. Co. v. New York City, 438 U.S. 104,
124 (1978). Predicting whether such a “"regulatory taking"
exists can be difficult in a given case. See, e.g., First English
Evangelical Lutheran Church v. County of Los Angeles, 107 S. Ct. 2378
(1987); Nollan v. Californla Coastal Comm'n, 107 5. Ct. 314l
(1987). 1In a case like the present, however, determining
whether a taking exists is a straightforward inguiry, because

the proposed government action would effect a
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permanent physical occupation of property presently owned by
all Indians of the reservation, giving a portion claimed by all
of them to one favored group. Such actione create a per se
taking. Loretto v. Telepromprer Manhattan CATV Corp., 458 U.5. 41§,
426, 434-35 (l1982).

These fifth amendment takings clause principles have not
been applied neutrally to cases involving Indian land,
however. Most notable is Tee-Nit-Ton Indians v. United States, 348
U.s., 272 (1955}, in which the Supreme Court held that
aboriginal Indian title is not "property" within the meaning of
the takings clauvse. The rule of Tee-Hit-Ton is that the takings
clause only applies to Indian property that has been
*recognized . . . by action authorized by Congress." Id. at
28B8-89. Moreover, Executive order reservations created by the
president on his own authority out of public domain lande are
not recoynized, absent further congressional action, according
to two cases decided in the 1940's, Sioux Tribe v. United States,
316 U.S. 317 (1942); cConfederated Bands of Ute Indians v. Unlted
States, 330 U.S. 169 (1947}, Finally, even Indian property that
has been s¢ recognized by Congress, is subject to a further
analytical hurdle before compensation can be granted for a
physical invasion. According to United Srates v. Sioux Nation, 448
U.S. 371 (1980), the government may be insulated from liability
if the governmental act resulting in a loss of property arose
from an exercise of guardianship rather than exercise of

sovereign power. In other words, if a reviewing
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éoqrt determines the government acted as a guardian of Indian
. 1and, transmutirg the land into money, even against the wishes
of the tribe, a taking has not occurred. 1In Sioux Naticn, the
Supreme Court held that if the government "fairly {(or in good
faith) attempts to provide [its] ward with property of
equivalent value.* a reviewing court should declare the
governmental action to be that of a guardian. Id., at 416,
Consequently the affected tribe would only have a claim for
breach of ttust and not for a fifth amendment taking.

My research into Indian property law convinces me that any
nonconsensual partition of the Hoopa Valley Resgervation would
be a fifth amendment taking, because the Hoopa Valley
Reservation has been recognized by Congress in the Tee-#it-Ton
sense, Thus, it is property within the meaning of the fifth
amendment and the cases denying compensation for a taking of
unrecognized Executive order land de not apply. Second. even
if the reservation has not been recognized, I believe the Court
is ready to reexamine the broad language in Sioux Tribe and
Confederated Utes in light of its greater sensitivity to minorirty
rights since those caseg were decided, the expansion of the
concept of property for purposes of the due process clause, and
its recent application of general fifth amendment principles,
instead of specialized "Indian® fifth amendment principles in
Hodel v. Irving, 107 §. Ct. 1076 (1987), decided just this past
term. If it does decide to reconsider Tee-Hit-Ton, & case

involving an Executive order reservation
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which has been home to a group of Indians for the last 100
Years will present an appealing vehicle to distinguish them,
especially since there are no recent precedential hurdles to
such a narrowing interpretation and both cases are very narrov
decisions, easily confined to their facts.
Congress Has Recognized the Hoopa Valley Reservation

In Tee-Hit-Ton Indians v. United States, the Supreme Court held
that neither the Organic Act, 23 Stat. 24 or the Act of June 6,
1900, 31 Stat. 321, providing for a civil government for the
State, recognized the Alaskan natives' ownership right to land
they inhabited in Alaska. Instead, the Court interpreted the
relevant statutes as designed merely to preserve the status gquo
until Congress could decide what should be done with the
Natives. Id. at 278. Recognition reguired, according to the
Court, evidence that "Congress by treaty or other agreement has
declared that thereafter Indians were to hold the lands
permanently." rd. at 277. Later in the ocpinion. the Court
clarified to some extent the requirement for recognition by
stating: "There is no particular form for congressional
recognition of indian right of permanent coccupancy. It may be
established in a variety of ways but there must be the definite
intention by congressiocnal action or authority to accord legal
rights." Id. at 27B-79.

During the late eighteenth and eatly nineteenth century,
several presidents removed land from the public domain for

various purposes (including some 99 establishing or enlarging
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Indian reservations) by issuing Executive orders. Many of
these withdrawals wvere made without any statutory -
authorization. This practice was attacked as interfering with
congressional prerogatives under the property clause, granting
Congrese the exclusive right to “make all needful Rules and
Regulations respecting the Territory or other Property
belonging to the United States.* U.S. Const, Art. IV, sec. 3.
The Supreme Court upheld the president's power to make
withdrawals without an express statutory delegation on the
theory that the prevalence of the practice and the failure of
congress to object demonstrated congressional acquiescence and’
thus an implied delegation. See, e.g., Mason v. United States, 260
U.5. 54% {1923). 1In 1919, Congress decided that the practice
had been abused, and explicitly forbade the executive to
withdraw any further land. Act of June 30, 1919, ch. 4, § 27,
41 Stat, 34 (current version codified at 43 U.S.C. § 150
(1982). The 1919 act did not in anyway remove authority for
the earlier reservations, however.

Sioux Tribe and Confederated Utes, supra, involved unauthorized
presidential removals of public domain to enlarge temporarily
existing Indian reservations. It was the absence of any
explicit congressional authorization that caused the Supreme
Court to declare that the Executive orders did not create any

compensable right.
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In contrast, the }864 statute directing the president to
establish four tese:v’ations in California provided explicit
authorization for the Executive orders of 1876 and 18%1, a fact
the Court noted in its extensive treatment of Executive order
reservations in united States v. Midwest 011, 236 U.5. 466, 469
(citing ponnelly v. United States, 228 U.S. 243 (1913), a case
upholding presidential power to add the Extension to the Hoopa
Valley Regervation).

In my opinion, the 1864 act granted the Indians of the
reservations to be established a compensable property
interegt. The guestiion whether a reservation has been
recognized is & matter of ascertaining congressional intent.
Standard principles of statutory construction do not apply to
statutes enacted to benefit Indian tribes, however. These
statutes must be construed liberally in favor of the Indians.
Montana v. Blackfeet Tribe, 47Y U,S. 759, 766 (198%). The 1864
statute directed the president to exercige his discretion in
the "best interests of the Indians to be provided for," thus
indicating congressional intent to benefit the California
Indians. 1In addition, the 1864 statute evidences congressional
intent that the land be used "for the purposes of Indian
reservations." Moreover, the legislative history of the 1B64
statute indicates congressional intent to move the California
Indians onto the four reservations which they could regard as
their home to compensate them for the loss ¢f their land

through the unratified treaties and to clear the way for the
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furtnef settlement of California. Finally, the statute must be
read in conjunction with the general policy regarding Indians
at the time it was enacted. 1In 1864 Congress tegarded Indian
reservations as permanent homee, for Indian policy prevailing
from 1850 to 1887 was to relocate (and confine) Indian tribes
on permanent reservations. It was not until the Dawes Act in
1887 (24 Stat. 388B) that congressional policy favored breaking
up the reservations.

Compatrable treaty language has been held to recognize
title. For instance the phrase "held and regarded as an Indian
reservation" has been construed to grant a vested property
right. United States v. Xlamath & Moadoc Tribes, 304 U.5. 11%

{1938). See also Menominee Tribe v, United States, 391 U.S. 404
{1968) (“"held as Indian lands are held.") sSsee generally, Cochen's
Handbook of Federal Indian Law 475-76 (R. Strickland & C.
Wilkinson eds. 1982).

Not all treaties creating reservations have been held to
tecognize title, of course, but cases in which the court of
claims has held language insufficient to create vested rights
are easily distinguishable. For instance, clear treaty
language stating that the reservation boundaries could be
diminished at the discretion of the president, has been held
insufficient. See, e.g9., United States v, Kiowa, Comanche & Apache
rribes, 479 F.2d 1369 (Ct. Cl. 1973). cert. denied sub nom. Wichita
Indian Tribe v. United States, 416 U.S5. 936 (1974). No such

language of divestment is present in eicther



135

the authorizing statute or the Executive order in this case.
The Court of Claims has also held that where contemporary
higtory clearly indicated a congressional intent to deprive the
tribe of the land despite language in the treaty, Strong v.
United states, 518 F.,2d4 556 {Ct. Cl., 1975}, such clear
congressional intent could outweigh treaty language appatently
granting the land to the tribe. Again, the legislative history
in this case is to the contrary.

In sBum, I believe the 1864 statute authorized the president
to create a property interest in whatever tribes were settled
on the reservation. The 1876 Executive order setting aside the
reservation and the 1891 Executive order extending its
boundaries to include the Extension were thus fully authorized
and created vested property rights. In fact, in 1973, the
Supreme Court referred to the entire reservation as recognized
explaining the Extension was made under the president's
"authority under the Act to expand an existing, recognized
reservation." Mattz v, Arnett, 412 U.S. 4B1, 494 (1973) {emphasis
added) (holding the opening of the old Klamath River
Reservation to allotment had not disestablished the boundaries
of the reservaticn). This conclusion is inescapable when one
conslders activities occurring after the Hoopa Valley
reservation was established. The Supreme Court has sanctioned
the practice of reading federal statutes expansively in light

of both events existing at the time the statute was enacted and
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also events occurring since the enactment of the statute. See,
€.9., Rosebud Sloux Tribe v. Knelip, 430 U.S5. 584 (1977): szee also Solem
v. Bartlett, 465 U.S. 463 (1984). Congressional appreopriations,
which began in 1869 before the Hoopa Valley Reservation had
been formally established by Executive order, 16 Stat. 37, and
other actions taken during the last 100 yeare can be
interpreted as recognizing the Hoopa Valley Reservation as the
permanent home of the tribes settled there. See Mattz v. Arnert,
412 U.5. 481, 505 (1973).

Congresesional Recognition of All Executive Order Reservations

A later statute can also create a property interest in a
particular reservation, see, e.g., Fort Berthold Reservatlon v. United
States, 390 F.2d 6B6 (Ct. Cl. 1968). 1In addition, other
statutes may be interpreted as creating compensable property
intereste in all Executive order reservations. It has been
argued, for instance, that the Mineral Leasing Act of 1927, Act
of Mar. 3, 1927, ch. 299, 44 Stat. 1347, codified at 25 U,.§5.C.
§§ 398a-398e (1982) indicated a congressional intent to
recognize title in Executive order reservations. Note, Tribal
Property Interests in Executive order Reservations: A Compensable Indian
Right, 69 Yale L. J. €27 631-39 (1960). Although this positicn
has been rejected by a federal district court in Arizona,
Sekaquaptewa v. MacDonald, 448 F. Supp. 11B3, 1192-93 (D. Ariz.
1978), aff'd in part, rev'd In part, 619 F.2d4 801 (9th Cir. 1980).
that court held that the land at issue (9 million acres on the
Navajo Reservation) had been recognized by a specific federal

statute, 48 Stat. 960.
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Moreover, the Court in Sioux Tribe congidered an
argument that section 1 of the General Allotment Act of 1887,
ch. 119, 24 Stat. 389, codified as amended at 25 U.S.C. § 331
(1982), demonstrated a congressional intent to treat Executive
order lands as recognized Indian title by expreesly authorizing
the allotment in severalty to tribal members of land located on
reservations "created for [Indian) use by treaty stipulations,
Act of Congress, or Executive order . . . ." The Court's
reasons for rejecting the argqument were very narrow, however.

The Court stated:

"We think that the inclusion of Executive
order reservations meant no more than that
Congress was willing that the lands within
them should be allotted to individual
Indians according to the procedure
outlined. Since the lands involved in the
case before us were never allotted --
indeed, the Executive orders of 1879 and
1884 terminated the reservation even before

the Allotment Act was passed, -- we think
the Act has no bearing upon the issue
presented. "

Shoshone Tribe at 330.
The Court's decision thus leaves open the argument that
reservations allotted subseguent to the General Allotment Act,
like the Hoopa Valley reservation, were recognized by that
statute.

These two statutes are illustrative and not exhaustive.
Since Congress has not followed the practice of taking

Executive order reservations without compensation, it has not
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been necessary to make the kind of intensive search of Title 25
that the epactment of a bill partitioning the Hoopa Valley
resefvation would, no doubt, engender. Other statutes, read
liberally, might also be held to have recognized title in all
Executive order reservations.

The Continuing Valjdity of Sioux Tribe and Confederated Utes.

Even if a court concluded that no congressional recognition

of the right to coccupy the reservation permanently existed, I
do not believe the conclusion that Executive order title is
noncompensable is inevitable. To begin with, a careful
examination of both cases reveals that the decisions were very
narrow. In neither was there any congressional authorization.
in both the Executive orders enlarged existing reservations
created by and protected as property under treaties. In both,
the existing reservations were extensive to begin with and.the
Executive orders were not in effect long enough to create any
reasonable expectations., 1n Sioux Tribe, the Executive order
additions were designed to serve ag a buffer for liguor
tratfic. The Executive order itself made clear the addition
was temporary: “This order of reservation to continue during
the pleasure of the President.” 1 C. Kappler, Indian Affairs:
Laws & Treaties B&5 (1904). ©Only four yeare later this purpose
had beel met and the land was restored to the public domain.
1n Confederated Utes, the lands had been added to the reservation

in 1875 to resolve a boundary dispute arising under an 1868

treaty. The Executive order did not use language
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reserving discretion to the President toc revoke the order. 1
C. Kappler, Indian Affairsg: Lawe &Treaties 834 (1904). The
lands were regstored to the public domain only 7 years later as
punishment for the so-called "MeeXer masgacre," perpetrated by
the Utes. In contrast, the Executive orders c¢reating the Hoopa
Valley Reservation were created as part of the general gquid pro
gquo by which the United Staters gained clear title to Califcrnia
and got the Indians of that state to remove themselves
peacefully to permanent Eettlements where they have remained
for almost 100 years.

Both federal Indian law and constitutional jurisprudence
have changed considerably esince the 1940's when Sioux Tribe and
Confederated Utes were decided, and even since 1955 when
Tee-Hit-Ton was decided. Specifically. concepts of what
constitutes property have been broadened considerably since
then. For example, a legitimate clzim of entitlement can
suffice to create a property interest under the due process
clause. Board of Regents v. Roth, 408 U.S. 564 (1972). As the
Court explained in Roth: "To have a property interest in a
benefit, a person clearly must have more than an abstract need
or desire for it. He must have more than a unilateral
expectation of it. He must, instead, have a legitimate claim
of entitlement to it. It is a purpose of the ancient
institution of property to protect those claims upon which
people rely in their daily lives, reliance that must not be

arbitrarily undermined. 408 U.S5., at 577. This legitimate
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claim of entitlement may be grounded in a statute but also in
an understanding created by the facts of a given situation.

For inetance, a professor at a state university may still have
a property interest in his or her job if he or she can prove
that the university had created a de facto tenure system by
renewing all teacherc' contracts every year. Perry v. Sindermann,
408 U.S5. 593 (1%72). Having inhabited the Hoopa Valley
Reservation for almost 100 years with no threat of
congreseional expulsion, the Indians of the reservation may
claim a government-sponsored legitimate claim of entitlement.
Recent scholarship has stressed that the definition of p:opercf
for takings clause purposes pust be evaluated in light of "the
broader definition of property intereets now employed in the
law of procedural due procees." L. Tribe, American
Constitutional Law 590-92, n.1ll (24 ed. 1988).

In addition to broadening the concept of property in due
process cases, the Supreme Court has also sehown a far greater
solicitude to the property rights of reservation Indians and
less deference to congressiconal teordering of property rights
on a reservation. In Hodel v. Irvipg, 107 5. Cr. 2076 (1987},
the Supreme Court invalidated a provision of the Indian Lands
Consolidation Act, stating that even though the legislative
purpoge -- remedying the fractionated heirship‘problem -~ Was
laudable, the method -- escheating small estates to the tribe
-- violated the classic fifth amendment principle that the few

should not be sacrificed to bepnefit the many. A noteworthy

- 25 -
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agpect of this opinion was that the court rejected an argument
that the right to devise property was not vested. Admittedly,
the property at issue was presumably recognized title because
the allotments were created on the Sioux Reservation, which in
turn had been recognized by treaty. Nevertheless, the Court
nowhere mentioned the character of the title at issue or
referred to the Tee-Hit-Ton principle.

As to the Tee-Nit-Ton principle, 1 have argued elsewhere
that an opinion based on ethnocentric 3 and out-moded ¢ npotions
regarding Indian land tenure should be overruled, or at least
limited in effect to land not presently occupied by an Indian
tribe, Congress should not perpetuate this unjust distinctrion
between recognized and unrecognized title by relying on the

case to immunize it from liability. The Proposal is a Taking

Without Just Compensation

Once the reservation is seen as property protected by the
fifth amendment takings clause, the conclusion that the

proposed partition is a taking in the constitutional sense is

3. Although written during the same year as Brown v. Board of
Education, Tee-Hit-Ton refers to Indians as "savages" whose
aboriginal land claims could be characterized as “"permission
from the Whites to occupy."]

4. The case was written at the height of the Ternmination Era,
now repudiated by Congress.
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easy to support. As Professor Tribe states in his treatise:

Before the taking, an object or a pilece
of land belonged to X. who could use it
in a large number of ways and who
enjoyed legal protection in preventing
others from doing things to it without
X's permigsion, After the taking, X's
relationship to the object or the land
wag fundamentally transformed; he could
no longer use it at all, and other
people could invoke legal arguments and
mechanisms to keep him away from it
exactly as he had been able to invoke
such arguments and mechaniems before
the taking had occurred.Tribe, American
Constitutional Law 59%2 (2d ed. 1988).

The proposed partition ie a textbook example of a taking.
Before the partition all the Indians of the reservation had
communal property interest in the reservation. Moreover, all
indivjdual Indiane of the reservation had an individual
property interest in the per capita payments from timber
revenues. See Webb's Fabulous Pharmacles, Inc. v. Beckwith, 449 U.S.
15% (1980) (state's taking of interest of funds deposited in
court during interpleader proceeding held a taking of property

requiring just compensation).S

5. in Short Iv, 12 Cl. Ct. 36, 43 (1987}, the Claims court did
not reach the gquestion whether interest was due on the
individual claime to the per capita payment because their
exclusion from payment wag a fifth amendment taking. Because a
statute specifically provided for interest in such funde, the
court avoided reaching the question.

- 27 -
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After partition. both property interests would be lost,

The partition plan does not attempt to provide property of
equivalent value to the Indians of the reservation loeing their
land. Thus, under the rule of Sloux Nation, supra, the action is
an "act of confiscation and not the exercise of
guardianship.” This case is distinguishable from both Nothern
Cheyenne Tribe v. Hollowbreast, 425 U.S. 649 (1976) and United States
v. Jim, 409 U.S. BO (1972), two cases involving individual
claims to tribal property. First, in each caee the Court held
that the statutes at issue had not granted vested property
rights to individual Indians. 1In Nollowbreast the Court held
that the statutory language had only granted an expectancy and
not a vested future interest, because the statute at issue
evidenced congressional intent to retain control over the
subsurface estate of the allotted lands for the benefit of the
entire tribe. 1In Jim the Court upheld a statute expanding the
class of beneficiaries under an earlier statute providing for
education benefits from those residing on the Aneth extension
to all Navajo Indians in the county., Second, in both cases the
affected individuals retained their communal ownership in
valuable tribal resources. 1n contrast, the proposed bill
would take both vested individual property rights to future
perlcapita payments as well as vested communal property rights.

Moreover, the provisions in the bill for addition of some

- 28 -
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land to the propoeed Yurok reservation cannct be regarded as
just compensation. In the port Berthold case, supra, the court of
claime rejected an argument that a provision for partial
payment in the statute taking reservation land somehow
insulated the government from liability under the fifth
amendment takings clause, The court stated: “If Congress pays
the Indians a nominal amount, or . . . an amount arbitrarily
arrived at with no effort to ascertain if it corresponds to the
true market value of the land, then it cannot be said that
Congress is merely authorizing the conversion of one form of
tribal property to another." 390 F.2d at 695.

Furthermore, a provision designed to escape liability by
forcing the benefited tribe to indemnify the government if the
deprived tribe successfully presses a fifth amendment takings
clause claim, in turn violates the principles of that clause.
Hawall Housing Authority v, Midkiff, 467 U.S. 229, z40 (1984) did
involve a statutory scheme providing for state condemnation of
property to be sold to long-term leggees, with payment for the
property for the most part provided by the lessees themselves.
The legislative scheme in KHawaii Housing Authority is radically
different from the scheme proposed in H.R. 4469, however. The
Hawaii statute left the tenant free to choose whether to buy
the property; the proposed bill by legislative fiat requires
reimbursement by the benefited tribe out of future profits.

Forcing an unwilling private party to pay

- 29 -
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compensation would, perversely, result in a second taking.

B U.S,C. 505 Creates Statutory Claim for Compepsation.

The Court of Claims has stated that the Indian Claims

Commission Act created statutory claims for compensation for
taking of Executive order land. Three Affiliated Tribes of the Fort
Berthold Reservatlion v. United States, 390 F.24d 686 (Ct. Cl. 1968),
Although a federal law had subsequently recognized title to
some of the Executive order land involved in the case, another
portion of the land was added after the statute. Thus. the
court held that the later Executive order did not create
recognized title. Thue, the court was forced to reach the
isesue of the compensability of Executive order title. Although
the case itself involved claims accruing before 1946, the court
of claimg stated that the same argument would hold for claims
aceruing after 1946, presented in the Court of Claims under 28
U.S.C. § 1505. The court based its conclusion on the plain
meaning of the Indian Claims Commission Act. Section 2 of that
statute (60 Stat. 1l050) gave the Indian Claims Commission
jurisdiction over claims “arising under the Constitution, laws
or treaties of the United States, or Executive orders of the
President.” More important, section 24 of the Indian Claims
Commission Act, codified at 28 U.5.C. § 150% {(1982) contains
similar language granting to the Court of Claims jurisdiction
over claims arising under the “Constitution, laws or treaties
of the United States, or Executive orders of the President."

The court of claims reasoned that this language could only be
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interpreted, in the context of Indian claims, as intended to
Create claims based on land set aside as reservation land under

an Executive order. The court stated:

The only conclusion that can be drawn
from the inclusion of such interests
in the act is that Congress must have
intended to make them compensable.
Otherwise Congress would be doing a
meaningless act -- granting the Indian
Claims Commisgion and the Court of
Claime jurisdiction to hear a class of
cases for which no recovery can be
had. 1Id. at 696,

The court of claims reascning is sound, and has been supported
by other scholars. See, e.g., Cohen's Handbook of Federal
Indian Law 496 (R. Strickland & C. Wilkinson eds. 1982).

Eemedies

The nonconsensual partition of the Hoopa Valley
reservation would create a claim for money damages whether or
not the reservation has been recognized in the sense that word
is used in the Tee-¥it-Ton opinion, because at the very least,
the affected Indians would have a statutory claim. 1In fact,
the only difference in the amount of damages payable for a
constitutional versus a statutory claim is that a
constitutional claim entitles the plaintiff to interest on the
award from the date the wrong occurred. United States v. Sloux
vation, 448 U.S. 371 (1980). Thus, the non-Hoopa tribal menbers
would still be entitled to the difference between the fair

market value and the amount, if any, actually paid. Given
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the estimated value of the timber on the Square, a successful
Etatutory c¢laim would subject the government to considerable
liabilivy.

In addition, 1 agree with Professor Clinton that the
nonconsensual partitioning of the Hoopa Valley reservation can
be enjoined as a prohibited taking of property for private
instead of public use. WNormally, when the government pavs
compensation for a taking this fact by itself demonetrates the
public uge requirement has been met. The theory is that a
government's willingnese te compensate for the loss of
property, even property that will eventually be in the hands of
private parties, demonstrates, absent extraordinary evidence to
the contrary, that the purpose of the taking is to benefit the
public at large. See L. Tribe, American Conetitutional Law 590
(2d. ed. 1988), The most recent challenge based on the public
use requirement, Hawall Housing Authority v. Midkiff, 467 U.S. 229
(1984), failed primarily because the loss of land was
compensated and because of the unique situation of land tenure
in Hawaii, in which a few pecople owned most of the land in the
islands, necessitated a redistribution plan. 1In fact, although
ptivate tenants benefited from the land redistribution, the
redistribution plan itself was a classic case of taking from
the few to benefit the many, a public use under the fifth
amendment takings clause. As the Court stated, "Regulating
oligopoly and the evils associated with it is a classic

exercise of the police power." Id. at 242.
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By contragt the nonconsensual partiticn of the Hoopa
Valley reservation would have the perverse effect of taking
from the many and redistributing to the favored few valuable
timber reserves, thus creating an oligopoly instead of
regulating it. The public at large, even if the public is
defined as the entire reservation population, will not benefit
by this legislatien. Thus, the non-Hoopa members should be
able to enjoin the partition, which would be classified as “a
purely private taking," and thus void. 1Id. at 245,

Finally, it must be noted that the eqguities are
gtrong in a case invelving congressional divestment of an
Executive order reservation. Many of these reservations were
created for friendly tribes who had no treaties with the United
States because they never fought wars against the newcomers.
The tribes inhabiting the Square and the Extension illustrate
this point. Congress must not solve the admittedly complex
problems on the Hoopa Valley Reservation by taking the propercty
on the Square away from the Indians of the Extensien. TIf it
does 50, attempting to avoid liability by claining using the
excuse that the Executive order reservation inhabited by the
Indians of the reservation for nearly 100 years is not property
within the meaning of the takings clause is administering
justice with an "evil eye and an unequal hand." Yick Wo v.
Hopkins, 118 U.S. 356 (1886). Such an action surely will cause

Indians across the country, not just those inhabiting Executive
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order reservations, to fear reprisals for successful court
challenges of federal actions. Indeed, such an action might
well impel the judiciary, whose careful opinions in the Short
cases have protected the property rights on the entire
reservation, to invalidate the law or hold it to be
configcatory, which would subject the federal government to

enormous liability.

- 34 -
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[The letter of the Colville Confederated Tribes follows:]

N,

b}

Colville Confederated Tribes

P.O. Box 150 - Nespelern, Washington 99155  {509) 634-4711

Septenbar #, 1938

N

The HoRerabls Danisl J. Evans
&H 324 Mart Senate Office Duilding

Unlted States Senate
Washingron, D.C. 20810-4702

Niasr nanator Evans:

We are writing to express our concerns On companion
measures, H.R. 4469 and $.2723, dealing with ownership and
mansgemant lasues on the Hoopa snd Yurok lIndian Reservation in

Calitornia.

There are amsndments to the legislatien in the Housse bill,
which could have unintended adverss consequencea for other tribes
acrose the cuwalry. We are specifically concerned with language
dealing with the termination aspscts of the bill and the issus of
Takluyr uf lmdividual interests in violation of conmtitutlonal

guarantesas. ,

Am the kill presently stands, we would recomzend mgainst ite
enactment and ask that you seek postponement of this legislarion
until the next sesslion and that field hearinges be held to look
inte thess cancerns.

Sincerely,
COLVILLE CONFEDERATED TRIBESD

e Branft—

Mal Tenasket, Chalrman
Colville Businwes Council

MT:s4d
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. Mr. Frank. 1 misspoke about something. I have no objection
whatsoever for Congress dealing with something that is under liti-
gation. In fact, very often that is something we should do.

The problem that I wanted to address was whether or not there
was a retroactivity problem. Only in very rare cases do I think we
ought to—if people have gone to the trouble of litigating and there
has been a decision should we undo that decision in a way that af-
fects vested rights. That is the thing that I think violates the
pretty strong precedent that this committee has set.

But that is our job. If we did our job better and wrote more clear-
ly, you wouldn't have to have litigation, and if someone brings a
lawsuit to determine what Congress meant by something and we
can resolve that by clarifying what we meant, we will do that.

I don’t think there is any problem with us acting in matters that
are under litigation. There is, except in very rare circumstances, I
think, a problermn with us upsetting a settled claim. I have no fur-
ther questions,

Mr. Coble?

Mr. CoBLE. Very briefly, Mr. Chairman.

Mr. Schlosser, it has been alluded to all morning about pending
cases; how many pending cases are there?

Mr. ScHLossER. What we have termed the Short cases, there are
actually four, and they are all pending in the Claims Court, and
they are assigned to Judge Margolis. It depends on how far afield
you want to go. If you did a lexis search, you would get a page long.

Mr. CosLE. I don't disagree with what the chairman said, but [
am concerned about what the chairman said concerning the possi-
ble unsettling result. Now, here we are in the 11th hour of this
Congress, Mr. Chairman, I am just wondering, would the parties’
rights be adversely affected if we delayed six months? If that would
happen?

Here at the last minute, every piece of legislation is trying to get
into the hopper, and sometimes in that sort of haste, bad law may
well be the result. Would the rights be adversely affected if the
delay results?

Mr. ScHrosser. They really would, and I appreciate your con-
cern. It has been discussed for many years, so it is not last-minute
in the sense that the parties are familiar with it. The effect on the
parties of a delay of six months or a year is really very severe. You
have the Bureau of Indian Affairs taking over that reservation,
pre-empting the role of the Indian tribal governments, refusing to
deal with the Council, spending the Indians’ money for their own
expenses, mailing expenses and throwing $20,000 of the Indians’
money at that.

Those are violations of law. Now, the judge has said that there
are serious questions raised about his decision in April of this year,
and he has also said that he has concerns about the Bureau of
Indian Affairs. But he will not take it up unless this bill fails. Here
again is where I wish you could hear from the Yurok Indians who
want to organize their tribe. These leaders, including Jessie Short
herself, the lead plaintiff in this case for——

Mr. FRANK. When we receive statements—off the record.

[Discussion off the record.]
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Mr. CoBLE. Mr. Schlosser, you referred to the Bureau of Indian
Affairs. How long have they been running—or calling the shots?

Mr. ScHLosSER. Since June. .

Mr. CoBLE. June of this year? Thank you.

Mr. FRANK. Thank you.

Mr. Berman?

Mr. BermaN. Could you react to what will apparently be subse-
quent testimony, referring to your statement? These bills turn that
history on its head, at the behest of the Hoopa Valley Tribe, a mi-
nority of the Indians of the reservation. This is so that the Hoopa
Valley Tribe can get exclusive control of the Square’s timber, to
the detriment of the rest of the Indians of the reservation, disre-
gardinlg the fact that the courts have said it is not entitled to such
control.

In the process, these bills would terminate the Indian tribal and
reservation status of many persons who do not belong to the Hoopa
Valley Tribe and leave the rest with the option of organizing a gov-
ernment, which at worst might never be formed, and which at best
will merely have jurisdiction over the relatively worthless 3,600
acres.

The bills would nullify legal rights and relationships confirmed
throughout five years of litigation between these Indians and the
Government.

Mr. ScHrosseR. There are a lot of charges there, Mr. Berman. It
does not nullify any of the rulings in Jessie Short, which involve
individual claims for particular distribution in particular years. It
is a prospective settlement.

The court, in Jessie Short, particularly in the Federal Circuit's
opinion in 1973, indicated that the Court in Short was not issuing a
general declaratory judgment. It was acting on particular claims.

The term “termination” is a term of art in Federal Indian law
which refers to a period in the Fifth Amendment when Congress
ended the government-to-government relationship with tribes in
Wisconsin, some in Oregon and some in California, and ending Fed-
eral supervision over Indian lands.

This bill is totally unlike that, and the committees have ad-
dressed this point and have heard this charge, and have refuted
that claim. This bill, instead of terminating the rights of people
who will be in the Yurok Tribe, actually allowed them to exercise
tribal rights because, as it stands, the Yurok Tribe has no constitu-
tion, no council, no governing body, no roll of members.

So, these people have no tribal right at present. And what the
bill allows is for them to become organized and to exercise tribal
rights. The courts have not said that there is any bar to the Hoopa
Valley Tribe exercising self-government. What the court in Puzz
has said is that the only law applicable, known to the Court, was
%neb which didn't directly confer authority on the Hoopa Valley

ribe. -

And so, the Fourth struggled with the tension between Federal
policy, promoting tribal self-government and this Civil War statute
which doesn’t say much, and says, under the circumstances, the
BIA would have to run it, and the Indians could advise the Bureau
and send cards and letters and so on.
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The valuation claims about the worthlessness of the Extension
and the value of the Square are completely made up. The Exten-
sion is extremely valuable and has running through it one of Cali-
fornia’s major rivers, the Klamath River. And the value of the
commercial fishery in the last couple of years has been in the
range of $1 million a year.

Now, it is true that the Yurok Tribe will probably permit its
members to take most of that by value, by letting the fishery mem-
bers take the catch. That is their policy charge. It doesn’t reflect
the worthlessness of any property down there.

Mr. CArDIN. No questions.

Mr. FraNK. Thank you very much.

Mr. FrRanNk. Mr. Thierolf?

TESTIMONY OF RICHARD THIEROLF, REPRESENTING A GROUP
OF YUROK INDIANS

Mr. THiErROLF. Mr. Chairman, I am Richard Thierolf, and I am
here on behalf of the elected representatives of the majority of the
Indians on the reservation, people who do not belong the Hoopa
Valley Tribe. I am also the lawyer who has handled the Puzz case
that we have been discussing here today, since its beginning, a case
which stands on the shoulders of the Jessie Short case, which we
have also been discussing.

And I want to first say that my perception of what has been dis-
cussed in the other hearings about this bill has not focused on legal
issues, Fifth Amendment issues and so forth. The is the first com-
mittee before which this bill has come that has legal expertise and
i':\ particular focus on the legal ramifications of this proposed legis-

ation.

The second thing I want to clarify is that all the claims that we
have been talking about, both the adjudicated Short case, in which
the government was adjudged libel, adjudged libel in 1973, and the
Puzz case and related litigation, are not land claims, because there
1s no dispute over the ownership of the reservation.

But rather, they are claims against the United States for arbi-
trary actions by the Bureau of Indian Affairs; a ¢laim for damages
in the Court of Claims to rectify that arbitrary action, and a claim
for an injunction; the Puzz case in the United States District Court.

So, the Bureau has to reform the way it manages its reserva-
tions. What we are talking about is a trust, a trust which was es-
tablished in 1964 and confirmed through administrative actions
over the history of the reservation; a trust that consists of one res-
ervation. There is a map of it over there. It was one reservation
when it was established. And it was one reservation in 1981. That
is the law as laid down by Congress and construed by the courts.

In the Jessie Short case, in the United States Court of Matiz v.
Arnett, which I refer to in my written submission, and the Puzz
case and every other case that has looked at this reservation. It is
a reservation because it is held for the common benefit of all, for
the Bureau of Indian Affairs cannot pick one group against an-
other, allowing one to benefit at the expense of the rest, allowing
one group to benefit from the reservation's lands and resources to
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the detriment of the others, or to benefit from the money that
those lands and resources produce.

Excuse me. The Bureau of Indian Affairs violated this trust by
pitting the Hoopa Valley Tribe against the rest of the Indians of
the reservation. The Hoopa Valley Tribe is an organization created
in 1950, representing a minority of all the Indians of the reserva-
tion. By that, I am speaking about the Indian people who live on
the reservation—

Mr. Frank. If you hold for one second. Mr. Coble has another
meeting. If he goes to vote, he won’t be able to come back. We will
finish your statement after the vote.

Mr. CoBLE. Thank you, Mr. Chairman. Thank you, sir.

I wonder if there has been a referendum vote among the Indians
of the reservation to determine whether or not they want this bill.

Mr. THiEROLF. There has not been. And I think that is one of the
major problems with this bill. I think because there is a trust re-
sponsibility, the least that the Government could do if it is going to
so drastically alter the existing rights on this reservation is to ask
the people affected what they think about it. :

Mr. CoBLE. Thank you, sir.

Thank you, Mr. Chairman.

Mr. Frank. We will recess and continue with your statement
when we return.

[Recess.]

Mr. BErMaAN.[presiding] We will resume the hearing. We were in
the process of hearing from Mr. Thierolf. And why don’t you pick
up where you left off before the recess?

Mr. THIEROLF. The reservation is a trust, the property exists for
the benefit of all the Indians of the reservation, it is a single reser-
vation. The Bureau of Indian Affairs viclated this trust in the be-
ginning of the 1950s by pitting the members of the Hoopa Valley
Tribe against the rest of the Indians of the reservation. The Hoopa
Valley Tribe is an organization.

Mr. BErmaN. How did they do that?

Mr. THieroLr. They allowed it to benefit from the rest of the In-
dians, from the reservation’s resource revenues, by paying the
members of the Hoopa Valley Tribe shares of these revenues in per
capita payments, and by allowing the Hoopa Valley Tribe to oper-
ate programs with reservation resource revenues that discriminat-
ed against the other Indians of the reservation, both in terms of
employment and in terms of who was eligible to benefit from the
services that these programs provided.

In other words, the majority of the Bureau of Indian Affairs ex-
cluded the majority of the Indians of the reservation from benefit-
ing from the reservation in terms of benefits from the lands, from
the resources and from the—from the land, the resources and the
revenues that those resources produced.

It also consistently denied the entreaties of the majority of the
Indians of the reservation for administration of the reservation,
which fairly represented all the Indians. They di2 this consistently,
.:«mt:}l1 it did this consistently from the 1950s through the 1970s and
eighties.

This triggered litigation. The Short case that we have discussed
was a case in which the excluded group, 3,800 of them totally, sued
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the Government for damaged on account of the arbitrary actions
that I have been describing, the Bureau of Indian Affairs’ arbitrary
actions in allowing discrimination on the reservation.

And in 1973, the Court of Claims unanimously ruled that the
Bureau of Indian Affairs’ action was arbitrary and that the plain.
tiffs who were eligible, such of the plaintiffs that were deemed eli-
gible to recover would receive damages from the Government be-
cause of the arbitrary action by the Bureau of Indian Affairs.

The Supreme Court denied review of the case twice following
that 1973 liability decision. It is a final judgment, and it has res
judicata effect, as evidenced in the case of Hoopa Valley Tribe v.
United States, which is a 1979 case in the Court of Claims, so there
is no doubt about its finality, that the issues were adjudicated and
decided absolutely.

But the Bureau of Indian Affairs continued to allow the Hoopa
Valley Tribe to benefit to the detriment of the others. In particu-
lar, it continued to pay per capita payments and allow the Hoopa
Valley Tribe to run programs which discriminate against other
tribes of the reservation, and perhaps most egregiously, it allowed
the Hoopa Valley Tribe access to reservation resource revenues
that pay its attorneys to continue to litigate against the majority of
the Indians of the reservation, and the majority of the Indians of
the reservation, having never received any benefit from the reser-
vation resource revenues, were in a very disadvantageous position.

And that is why the litigation has gone on for so long, in large
part because of the disparate ability of the parties to bring the case
to a close. So long as the Hoopa Valley Tribe was armed with
money that belonged to all the Indians of the reservation to fight
the majority of the Indians of the reservation.

The Puzz case, which is a civil rights action which we filed in
1980, on April 8, 1988 enjoined further discrimination. It enjoined
the Bureau of Indian Affairs from pitting one group against the
other and from allowing one group to benefit from the reserva-
tion’s resource revenues, and so forth, to the detriment of the other
Indians of the reservation, and this decision, which provided in-
junctive relief, based upon the final judgment in the Short case in
1973, is the reason that this bill was introduced.

This bill is designed to nullify the Puzz case and to nullify the
trust principles whereby the reservation now exists, the trust prin-
ciples which underlie the judgment in the Short case and the relat-
ed litigation concerning the reservation. The bill will give the
Hoopa Valley Tribe, which is a minority of the Indians of the reser-
vation, the Square, which consists of 85,000 acres, in allotted com-
munal trust status. It will give the Hoopa Valley Tribe the right to
govern that area, a right that it does not now have.

Because all the Indians of the reservation are beneficiaries of the
trust that now exists, give it the right to discriminate against the
other Indians of the reservation. For example, by taxing and
zoning their property, deciding who works in programs financed
with the resource revenues of the Square, and this is a reservation
where there is 60 to 80 percent unemployment; who decide if they
will be able govern, who benefits from the timber and the other re-
sources; and most significantly, the bill prevents redress in the
courts by the majority group, the Yurok Tribe, for these ineguities



156

the bill creates by shortening the statute of limitations to an effec-
tive period of 180 days for filing claims.

That is something that is terrible about this bill. The rest of the
Indians of the reservation under this bill will be left with the Ex-
tension, which contains 3,600 acres of land for the benefit of Indian
people. It will add 600 acres of Forest Service land to that 3,600
acres. And in the process, the bill provides for the termination of
the Indian tribal status and reservation rights of as many of the
people who get on a so-called settlement roll that the bill will
create as want to receive a payment of $20,000.

So, to the extent that the policy of the United States Govern-
ment is to strengthen Indian communities and tribalism, this bill
flies squarely in the face of that policy. The bill contains no provi-
sion whatsoever for finding out what the Indians of the reservation
want.

There is no provision for a referendum, as I explained earlier.
There has been no referendum in the past, and so we really don’t
know. But I have here, and I would like to submit for the record
letters and petitions which indicate that many of the Indians of the
reservation are opposed to this bill. I also have—ls it received?

Mr. FrRaNK [presiding]. Yes.

[The information follows:]
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Governors’ Interstate Indian Council, inc.

Established 1949

The National Association of State [ndian Commissions and Offices of Indian Affairs

September €, 1988

The Honorable Charles Pashayan, Jr,

House of Representatives '!P ¢ N 98&
129 Cannon HOB

Washington, D.C. 203515

Daar Representative Pashayan:

I have been informad Lhz% ligialation for the Hoopa Tiibe and
Yurok Tribes in California, HR 4469/SE 2723, sponsored by Senator
Cranston and Representative Bosco of California, is scheduled to
be heard by the Senate Select Committee on Indian Affairs, on
September 14, 19B8. Backers of this legislation are eagerly wait-
ing for this bill to get toc the Senate floor for passage by the
Ssnate.

Flease correct me if I am wronyg, but as I understand the bill,
it proposes to pay-off tribal members for their rights in the Yurock
Tribe, an "individual buy-out" of the Yurok's rights by a lump sum
payment of $20,000+. If this is true, it has drastic implications
of "termination™.

I, as well as many other American Indians, are opposed to this
type of legislation, and as a matter of fact, we are oppesed to
any legislation that has anything to do with the termination of
Indian rights.

I alsc feel that the bill has not been thought out because it
doesn’t take into account the impact this could have on other
tribes throughout the Nation., A guestion of whether the hearings
wera appropriately held on this piece of legislation also arises.
The bills are unfair and they interfere with the trihe's sovereign-
ty. 1 feel that bills such as these, need to be rolled over and
mark-up prevented, in order to avoid any threats of terminations
to tribes and tribal rights.

Respectfully yours,

]
ot g e
Travis N. Parashonts
President
GIIC

TNP:1b

Travis N. Parashonts, Utah Division of Indian Affairs
6262 State Office Building, Salt Lake City, Utah 84114 (8C1l) 538-3046
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Sribal Corvarnmang Parvicea - TX

Mr, Fictor Crutehfiald
3153 Rastern Ave,
Arcats, CA 93311

Daar Hr, Cruttcthfield:

Thael you for your recont lotter to the Secretary conceraing tie April 8, 1988

Ordar entered by Judge UHenderaon In Puxs v, Usited States, TYour lettar Las
been rufevred Lo thls off{lsa for ruspease.

Afror full consideration, we have prepared 4 plas for the noa=~diocriminscory
sanazenunt of the resounrces of tha ilwops Valley Indian Resevviticn., Under tbis
pisn, ww belleve it vill Lo possible t¢ panage the reswurcos of tha repervaticn
vitay the epproprlate participatisn ol the Heops Yoallay Tribe and e
aLn=sr antagd  Indidnz ol tiw reservation until a leyigiaetive sclution ro the
redurvation  prebless  cun ve vaacred, Under toe terus of the plau, tohe Toups
Yelicy Tribe wiill Se sbie te ust xnd ushk e lte fair shars of Liw recervatien
tundsi  and reLduTCEN. Vou Lay be aasured thet wve are svare of snd will Aot idee
2iout ef tue  lepertanczey ol the eupa Valiey Tribe'e su.l=dctieruinstion and
ivafe wvarnoant  rijits. finaiiy, we éo ner Selleve that thiz case will Lkave
WnF mpeCl Wl DRILT Ir i iled MR Eodurally vecuonlmed trlowz, o a0t 60 fie
ISy d dhealy ondibn Ruservelivn'y URLLJv CuTTULLtANGOS,

LESEIBAnLLYe ¢F  OUD request, tuw depertseat of Juctice filed the paan with tw
court on Juna 7, 1532, 3c regquired by tto ceurt's April P Lydur,  dnoucd thé
oLt Cisdapprare  the pidh, ve antlcipete  recoexendiry tu the leptrident ol
Jettiee that sn appadi 53 prusecutad and that & ey ba ddu b,

Ve approcisse your interest in this matter, and hope thet this infcruatles has
boen uselul. Plessn do not Lasitats te contaet us Ll you save any adéltiocnal
guestions ceacwrning thin BATLOT. '

- lllnnl:h

- R "-‘“ E Bm o . "-

Dﬁm; to the Asslstamt fecretary -
Indias Affairs (2ribel Sarvisss)
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Mr. THiEROLF. Thank you.

I also have a telegram here expressing adamant opposition to the
enactment of these bills, because they reflect the wholesale termi-
nation of Indian rights, and the telegram requests that the matter
be considered further if Congress is to interfere in the existing
rights and relationships on this reservation.

Mr. FrRanNk. That will go in the record.

[The information follows:]

Mr. THiEROLF. It is said that the litigation is interminable, but on
the other hand, Mr. Schlosser and Mr. Bosco testified that the
Short case is winding down. _

Mr. FraNK. One more minute. I will give you one more minute,

Mr. THiErOLF. OK.

The Puzz case, which this bill will nullify, has put teeth in the
legal principles which govern the legislation. It has put teeth in the
legal principles adjudicated in the Court of Claims, and will end
any delays caused by arming the Hoopa Valley Tribe with money.

It allows for a referendum concerning how the reservation
should be administered from now on, because the judge has said
that all Indians of the reservation have an equal right to self-deter-
mination, and it provides the opportunity for the first time for the
Indians of the reservation to express their will in how the reserva-
tion will be governed, instead of having to accept the dictates of the
Bureau of Indian Affairs,

Also, the Puzz case, by holding that the Bureau of Indian Affairs
cannot allow the Hoopa Valley Tribe to benefit to the detriment of
other Indians, is getting money to the people for the first time, the
majority of the people who have reservation rights. Their hopes
and expectations which people have poured their lifetimes into,
based upon the belief and the principle that this reservation repre-
sents a trust between the United States and the Indians of the res-
ervation, this bill will shatter those legitimate expectations and
embitter people and pit them against one another.

And it will, in fact, nullify the legal principles by which the res-
ervation has existed in for the last 100 and some-odd years, and
which have been the bedrock of the court decisions which define
the rights and relationships of the Indians of the reservation.

[The statement of Mr. Thierolf follows:]



160

ThiepoLF
‘——_—.—_
JACOBSON, JEWETT & THIEROLF, P.C. A N
JERNY A JACORSON® ATTORNEYS AT LAW s TELEPHOME:
MICHAEL JEWETT O BOK a687 40 wEST MAIN STREET (3o M2
RICHARD & THIEAOLF IR MEDFORD, OREGDN 97301 INREPLY REFER TO
*Admtns . Coagen 4rd Cabrn MEMORANDUM
From: Richard B. Thierclf, Jr., sttorney for the

successful Yurck Indian plaintiffe in Lilliap Blake
Puzz et al. v. United States Department of Interior,
Bureau of Indian Affaire et al. (no. C-B0-2908 TEH,
USDC/ ND Calif.), who are among the 3JB0OU plaintiffs
in Short et al v. United Stateg, 202 Ct. Cl. B70,
486 F.2d 561 (1973), cert. denjed 416 U.S5, 9561
(1973); 66) F.2d 150 {Ct. Cl. 19Bl) cert. depied 455
U.5. 1034 (1982); 719 F.2d 1133 (Fed. Cir. 19B81)
cert, denied 467 U.S5. 1256 (1984); 12 Cil. Ct. 38

(1987).

To: The United States House of Repressntativee Judicisry
Committee,

Date: September 28, 1988

Re: HR 4469/HR 5340 (bills to divide the Hoopa Valley

Indian Reservation, to terminate tribal and property
rights of Indiana of the reservation who do not
belong to the Hoopa Valley Tribe, and te nullify
principles cdnfirmed in the above-listed cases)

The Hoopa Valley Resmervation in northern California
is shaped like a sguare skillet with leng handle. The
ekillet, or “square” contains B5,000 acres of unallotted trust
land held for Indian purpcses., This acreage holds over 1
Billion board feet of merchantable coniferous timber. The
panhandle, or "extension", containe 3,600 acree of unallotted
trust land; and thie 3,600 acrep is practically devoid of

timber or any other merchantable resource.;/ Attached is a map

of the resgervation.

i/ The timber on the sgquare is capable of producing over 51
million annually for the Indians t¢ share communally on a
sustained-yield baeis. The extencsion has & federslly
protected Indian commerciel fishery. It has produced no more
the $190,00C annually for the Indians to share communaily.



161

The reservation’s history is well-documented in the

courts, especially Shert v. United States, 202 Ct. Cl. 870

(1973). These bills turn that history on its head, at the
behest of the Hoopa Valley Tribe - a minority of the Indians
of the reservation. This 1ls so that the Hoopa Valley Tribe
can get exclusive control of the square’s timber to the
detriment ¢f the rest of the Indians of the reservation,
disregarding the fact that the courts have said it is not
entitled to Buch control. 1In the process, these hills would
tarminate the Indian tribal and reservation status of many
persons who do not belong to the Hoopa Valley Tribe, and leave
the rest with the option of organizing a government which at
worst might never be formed and which at best will merely have
jurisdiction over the relatively worthless 3,600 acres.

The bille would nullify legal rights and
relationships confirmed throughout 25 years of litigation
between these Indiens and the government. There has been no
referendum on these bills, nor any indication that the Indians
of the reservation as a whole want Congress to act in this
matter at all. There is no reauson for passage of this
legiglation except to unjustly enrich the Hoopa Valley Tribe.

This memerandum outlines the reservation’s history
to provide an understanding of what the litigation has been
about. It alss explains how the bills weould trigger further
claims againegt the government if they are enacted. Finally,
this memorandum urges that any political gquestions should be

left to the Indians of the reservation to resolve among
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themselves, and that congresszional action is inappropriate.
These bille will accomplish nothing good that the Indians of
the reservation themselves, if given an equal chance to
exercise self-determination, cannot accomplish,.
I. HISTORICAL BACKDRCP

The reservation was authorizad by the Act of
April 8, 1B64 (13 Stat. 39), which provided for the location
of four reservations for the Indians of California. The
reservation’s boundaries were officially located by executive
orders in 1B76 (as to the sguare) and 1891 (as to the
extension). Despite the fact that its formal boundary wae not
located until 1876. the sguare had been considered a
reservation since 1864, by virtue of a "reservation notice"
published by an local Indian agent. The extension's lower 20
miles also were coneidered a reservation, the "Klamath River
Remervation", in the 1850°s and 1B60°s; although the
reservation status of thie land became ambigucus after those
decades, until the 1891 executive order extended the Hoopa
Valley reservation to include it. This extensiocn created the
one unified reservation which exists today.

Neither Spanish, Mexican, nor abeoriginal title are
issues in the case of this reservation. The Act of March 3,
1851 (9 Stat. 631) settled the issue. The act required
persons claiming title which antedated the Treaty of Guadalupe
Hidalgo to file claims with the government in order to prove
such title. The Indians failed to file claims under this

act, which reguired claims to be filed by 18%3. Therefore,
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any such title was extinguished. See United States ex rel.
Chunie v. Ringroge, 788 F. 2d 638, 644-46 (9th Cir., 1986).

The purpose of the 1864 Act was to protect Indian
people from depradations by white settlers. Thise is why the
text of the act regquired that the reservations be located "as
remote from white settlements as may be found practicable.”
White settlers had occupied the square as of 1864, soc the
government paid them to clear title to the land. See 202 Ct.
Cl. at 880-901.

The Indian tribes of northern Califernia were not
organized or large entities. §See 202 Ct. Cl. at 886. 1In
aberiginal times, as now, the sguare was a homeland for Yurok
and Hoopa Indiens, and was used by Karuk Indians as well.
Pursuant to the 1864 Act, location of the Hoopa Valley
Regervation was meant to benefit ". . ., Indians in the
northern part of the State as might be induced to eettle
there.” See 202 Ct. Cl, at 880 (gquoting the 1872 annual
report of the Commissioner of Indian Affairs).

No tribal organization administered the reservation
before the 1950°s. From 1915 through the 1940 s the Indians
dealt with the BIA in an advisory capacity. The land rights
of all the Indians were egquzl throughout the reservation, For
example, people could trade land allotments on the extension
for ones on the sguare. 202 Ct. Cl. at 949-950.

After World War II, timber on the square became
merchantable. In 1948, Indians on the sgquare began organizing

in order to control the timber revenue for themselves. The



164

organizers did not include all the Indians on the sguare; nor
did they all come from one tribe. They had one thing in
common - an allotment of land on the sguare, or an anceetor
who had such an allotment. 202 Ct. Cl. at 959-967. They
completed their organizational process on May 13, 1950, by
adopting a constitution and by-laws by a vote of 63 to 33.
They denoted themselves the Hoopa Valley Tribe. They claimed
jurisdiction cover the square., Id. at 961-962. In other
worde, the Hoopa Valley Tribe did not exist before 1950. It is
not a tribe from time immemorial. Hoope Valley Tribe v. United
States, 596 F. 24 435, 441 (Ct. Cl. 1979).

The residents of the square include many Indians whe
de not belong to the Hoopa Valley Tribe. About S00 Hoopa
Valley Tribe members live on the reservation. Over 1000 other
Indians of the reservation live there, Over half the Indian
studente at Hoopa High School on the equare (the reservation’s
only high school) are not Hoopa Valley Tribe members.

In the communities within a 100-mile radius of the
reservation, among the Indian people who have reservation
rights, non-Hoopa Valley Tribe members far outnumber Hoopa
Valley Tribe members. The overall population ratio of the two
groups is 70-30, according to the BIA and the courts.

From the 1950°s until this year, the BIA allowed the
Hoopa Valley Tribe to administer the square as through it
owned it. This action of the BIA is illegal, because the
Hoopa Valley Tribe as a tribe does not own the reservation;

and the Hoopa Valley Tribe’ s members are not the only Indians
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with rights in the reservation’s lands, rescurces, and
resource revenues.
I1. PRESENT LITIGATION OVER RESERVATION RIGHTS

Hoopa Valley Tribe v. United States, 596 F.2d 435,
439-441 (Ct. Cl. 1979) suma up the litigation through 1879 as

follows:

In the late 1950°s the Secretary of the
Intericor, on the basie ¢f an opinion by the
Solicitor, 65 Dec. Dept. Int. %9 (1958},
began to distribute the revenues from the
unallotted trust timberlands if the Sguare,
annually, to the membere of the (Hoopa
Valley} Tribe per capita, t02 e exclusion of
the Indians of the Addition.

In 1963 the excluded Indians brought suit fer
what they claimeg was thelr fair share of the
timber revenuea.—/ Some 3,300 persons joined
a8 plaintiffs.

* & * *
{Ijn Short, in which conflicting claims were
made to ownership of the timberlands on the
Square and the proceeds therefrom, the court
decided that (the Hoopa Valley Tribe) was not
a tribe from time immemoriel but was created
in 1950, not long before the first
distributien of timber revenues; that neither
(the Boopa Valley Tribe) nor its members
exclusively owned the unallotted truet lands
of the Square and that (the Hoopa Valley
Tribe s) members were not entitled to more
than shares egual to those of all the Indians
cf the Reservation.

The court went on to say that "Short decided that the

reservation was a single, integrated reservation, all of whose .

2/ Theee distributions alsoc excluded Indians of the sguare
who did not belong to the Hoopa Valley Tribe. See e.q., 202
Ct. Cl. 982 (fdg. 191), 984 (fdg. 205), and 986 (fdg. 211).

3/ Jessie Short v. United States.
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inhabitante were to be treated equally and indistinguishably."
Id. at 448,

As of 1976, there were approximately 3,800 Short
plaintiffs. In subsequent actione, small numbere of
additional Indians in the excluded group have filed claima for
damages an account of the BIA having allowed only the Hoopa
Valley Tribe to benefit from timber revenues, but in general
all these actions fall under the rubric of Short.

Subseguent proceedings in Short have consumed the
past fifteen years. The court has ruled that the plaintiffs’
claim is justiciable, and that the individual plaintiffs (as
oppesed to the federally-recognized Yurok Tribe) are the
proper claimants. 661 F.2d 150 (Ct. Cl. 1981). Alsc, the
court certified criteria for deciding who among the individual
plaintiffs is entitled recover a share of the Judgment award,
and denied a motion to dismies the case for lack of
jurisdiction. 719 F.2d 1133 (Fed. Civ. 1983). Approximately
2,450 plaintiffs have been ruled eligible to recover.

The court alsc has ruled on the measure of damages
it may award pursuant to 28 U.5.C. § 1491, cne of the two
jurisdictional bases for Short. It limited this measure to a
share of per capita payments made to Hoopa Valley Tribe
members. 12 Cl. Ct. 36 (1987). Its decision in this respect
is interlocutoery, and turned on a reading of jurisidiction
under 28 U.S5.C. §1491, as opposed to the merits of whether the
Hoopa Valley Tribe is exclusively entitled to monies cother

than per capita payments.
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The BIA also has distributed millions of deollars to
the Hoopa Valley Tribe for purposes otheyr than per capita
payments. This includes money for attorney fees to fight the

plaintiffs in Short. The Short plaintiffs seek damages for

all such distributions to the extent that the distributions
were intended to benefit only Hoopa Valley Tribe members. On
May 6, 1988, they filed a motion for group damages under 28
U.5.C. §1505, the other juriedictional basis for §hg£§; That
motion is pending.

One BIA response to the 1973 liability decision in
Short was to escrow 70 per cent of post-1974 ressrvation

resource revenues for the plaintiffs’ benefit. Hoopa Valley

Tribe v. United States was the tribe’s response. The court

upheld the BIA's action.i/

The other BIA responses have been a campalgn of
stonewalling, in various ways. For example, the BlA continued
to allow per capitas exclusively for Hoopa Valley Trike
members after 1974, disregarding the 1973 judgment in Short
that all Indians of the reservation were entitled to share

equally in reservation rasource revenues. See 12 Cl. Ct. 36,

4/ LR 4469 and HR 5340 would undo this escrow by dividing
the fund contrary to the scheme established by the BIA and
upheld in Hoopa Valley Tribe v. United States. The only money
for termination payments which is certain tec be available
would be frem this fund. The BIA strenocusly opposes adding
federal dollars to the fund. The termination provisions of
the bill have been called a "buy-out"”, but the pecple will be
paid with their own money. This cannot rightly be called a
buy-out.
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51. The BIA armed the Hoopa Valley Tribe’s lawyers with
hundreds of thousands of dollare to litigate and lobby against
the rest of the Indians of the reservation, disregardiﬁq the
court’'s holding that these monies belong equally to all the
Indians (communally, so that all belongs to all). The BIA
rejected the demande of the non-Heoopa Valley Tribe members to
reform reservation administration, for example, be rejecting
the the demand that there be a reservation-wide government to
allow every Indian of the reservation an equal wvoice and a
vote in the administration of the common lands, resources, and
resource revenues, reflective of their egqual ownership.

Six Klamath River/Yurok Indians filed an mction to
enjoin further such BIA mismanagement in 1980, Lillian Blake

Puzz et al. v. United Statems Bureau of Indian Affalre, et al,

(case no. C-B0-2908-TEH, USDC/ND Calif.).2/ on April 8, 1988,

5/ The BIA hae constantly tried to induce the excluded group
to deal with it as the Yurok Tribe, disragarding the fact that
the excluded group contains Hoopa, Karuk, and other Indians,
and that neither the Hoopa Valley Tribe nor the Yurck Tribe
owng the reservation. See e.g., Short, 202 Ct. Cl. 870, 959
{fdg. 135); Hoopa Valley Tribe v. United States, 596 F.zZd at
441-442 (all Indians of the reservation own equal shares and
Hoopa Valley Tribe lacks title to timber lands}; and Shert,
661 F.2d 150, 155. The BIA has made it clear that it intended
to split the reservation between the two tribes if the
excluded group dealt with it as a tribe, sc the excluded group
has avoided government-to-government relatione with the BIA.
See 661 F.2d at 153. Given the BIA's track record in dealing
with the people, their course of action makes senese. HR 44£9
and 5340 are apparently an attempt to punish them for
following this course, because the bills deprive them of the
reservation they have fought sc long to keep. These people
want government-to-government relations with the BIA, but

(feotnote cont’'d)
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the court enjoined the BIA from administering the reservation
in a discriminatory manner (i.e. - by favoring the members of
the Hoopa Valley Tribe simply because they belong to that
tribe). It reguired the BIA to allow all Indians of the
reservation an equal chance to benefit from reservaetion
resources and revenues, and services. In so doing, it
expressly protected the sovereign prerogatives of the Hoopa
Valley Tribe over its members; but the court ordered the BIA
to submit a plan to ensure that ite order was carried out.
This 1= discussed in more detall in section IV of this
memorandum.

HR 4469 and 5340 are part of the Hoopa Valley
Tribe’s strategy to avoid sharing the reservation’s revenues
and resources with the rest of the reservation's Indians. The
other prong of its strategy is to appeal the district couft's
order; but the Ninth Circuit Court of Appeals has denied The
Hoopa Valley Tribe s motion for a stay of the April 8 order.

The litigation should be drawing to a close. The
eligibility decisions in §£g;§ have largely been made. The
damages issue is close to resclution,

The apparent reason the case has lasted so long is
that the defendants have done everything possible to tie the

court in knots in order to create the impressicon that Congress

(footnote cont’d)

concomitantly the BIA must respect their entitlement to the
reservation equally with the members of the Hoopa Valley
Tribe.
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must act. The Hoopa Valley Tribe’'s, former general counsel,
Howard Dickstein, said in the June, 1985, American Lawyer,
that, "Delaying tactica-that’'s the point of all those thingse”
(i.=. - motione to dismies filed years after the judgment on
liability, etc.). Indeed, within two weeks after he buggested
that the Hoopa Valley Tribe change its strategy to one of
cooperation with the Short plaintiffs on resoclving reservation
issues, he was fired.

It is hoped that by enjoining the BIA from further
arming the Hoopa Valley Tribe's lawyers with reservation
regource revenues for litigation against the rest of the
Indians, the district court is speeding the end of reservation
litigation.é/The case likely would be over now, if the BIA
itself had stopped the flow of attorney fee money to the Hoopa
Valley Tribe's lawyers after the 1973 judgment on liability in
Short.

It is also hoped that from now on all the Indiens of
the reservation can begin working to develop the reservation
for the common benefit uf everyone, instead of for the bhenefit

of the few at the majority s expense. There is no guestion

5/ The attorneys representing the Short plaintiffs do so on
a contingent-fee basis. Until the judgment award is paid,
they will not be paid. The writer represents the Puzz
plaintiffs. He has been paid by private arrangement, and
hopes to recover fees through the Egual Access to Justice Act.
The total amount he has ever been paid is but a esmall fraction
of what the Hoopa Valley Tribe’'s lawyers have gotten each
year.
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now that the BIA's trust duty requires it to foster this
effort, but these bille are destructive of that objective.
III. HR 4469 AND 5340 WILL ENGENDER FIFTH AMENDMENT CLAIMS.
This reservation wae located by executive orders.
The court in Short stated that "{Tlhe Hoopa Indians could get
no veeted or preferential rights to the Square from the fact
alone of being the first or among the first to occupy the
square with Presidential authority."™ 202 Ct. Cl. at 878. The
court also stated that the Hoopas got no vested rights as
against such other tribe as might be the beneficiary of a
simultaneous or Bubsequent exercise of the Presgident's
discretion. 1d. Finally, the court said that in 1891 neo
vested Indian rights in the square existed. Id. at 884.1/
From the foregoing, it is argued that there are no
vested rights protected by the fifth amendment in this
reservation. Evidently, because of this argument, or simply
because the government does not want to commit the necessary
funds, the bills make no attempt to compensate the excluded

Indianes for what they will lose if the bills are enacted.g/

i/ Reference here to the Hoopa Tribe must not be mistaken
for reference to the Hoopa Valley Tribe. The latter did not
exist until 1950. Hoopa Valley is & place, not an ethnic
term, and the organization which formed in 1950 took the name
of the place from which it sought to control the agquare.

8/ The argument is rejected by experts in the field. GSee
the June 30, 1988, mstatement of Professor Robert N. Clinten
concerning the April 26 version of HR 4469, and the June 30,
1988, statement ¢f Professor Nell Jessup Newton. Both

(footnote cont’d)
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There phould be no doubt, however, that as of 1892,
when the reservation attained its current boundaries, the
rights of the Indians were vested. Congress intended that
thie be Bo. The reuefvntion became permanent, and any
diminution of Indian rights in the reservation (such as theae
bills would cause) is a compensable taking. Litigation will
follow in the wake of enactment of HR 4469 or 5340. Further
litigation is not & result for which Congress should strive.

There is a theory that Indian property interests in-
executive order reservations are nejther legal nor egquitable,
and that Congress can abolish them without compensation. In
the case of this reservation, the issue arose in connection .
with the plaintiffs’ claim for interest on their damages in
Short, 12 Cl. Ct. 36, 40-42 (1987), but the court declined to

decide it, instead relying on a statute to award interest to

the plaintiffs.g/

s/ The theory stems from cases such as Hynes v, Grimes
Packing Co., 337 U,S5, B6, 103-104; (1947). The idea that
executive order title might not be compensable is largely an
anachronism, and its application in modern cases is limited in
scope. It would be dangerous to labor under thie idea in
conesldering these bills, F. Cohen, Handbook of Federal
Indian Law Ch. 9 Sec. A 2b p. 494 (1982 ed.} notes that the
passage from Hynes v. Grimes Packing Co. cited above is
"clearly dictum”. The case has to do with whether certain
fishing requlations were statutorily authorized. See alsc
Clinton, lsclated in Their Cwn Country: A Defense of Federal
Protection of Indien Autonomy and Self Government, 33 Stan. L.
Rev. 979, 1037 n. 305 (1981), discussing Hynees v. Grimes
Packing Co., and Sioux Tribe v. United States 316 U.S. 317.
(1942).

{fecotnote cont’'d)
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" According to 69 Yale L. Journ. st 631 "(A) statute
may constitute recognition of a reservation defined by Executive
order and in existence at the passage of the statute.” Mattz
v. Arnett, 412 U.S, 481 (1973) identified the Act of June 17,
1892, 27 Stat. 52, as congressional ratification of the 1891

Executive Order. 412 U.S. at 493-99. Mattz v. Arnett

specifically concerned that part of the extension known as the
"lower twenty” (i.e. - lower twenty miles of the extension}
which had been the Klamath River Reservation in the 1B50°s and
1860°s, but it 1s clear that the Court understood the lower
twenty to be as much a part of the Hoopa Valley Reservation ae
the sgquare., The Court observed that the 1881 Executive Order
had incorporated this land in the Hoopa Valley Reservation,
thus "expanding” the Reservation. It said that the reason for

this incorporation was "apparent™, because the 1B64 Act

{footnote cont’'d)

Note, Tribal Property Interests in Executive Order
Reservatione: A Compensable Indian Right, 69 Yale L. Journ.
627 (1960) cites Siocux Tribe v. United States, and
Confederated Bands of Ute Indians v. United States, 330 U. S.
169(1947) as examples of the Court’'s limited application of
the non-compensabiltly doctrine to land taken during the 1%th
century. 69 Yale L. Journ. at 627-28. The note ig cited in
F. Cohen, Handbook of Federal Indian Law Ch. 9, Sec. A 2Zb, pp.
496 n. 202 (1982 ed.) as support for the statement that the
modern practice of Congress has been to provide compensation
for the taking of executive order reservations, The Handbook
continues, "(T)he distinctions between recognized and
unrecognized title may be of chiefly historical significance
with respect to executive crder repervations." 1d. at 497.
The Handbook, id. at 495, refers to Sioux Tribe v. United
States as a special case because of the short existence of the
reservation in question and the fact that it was intended to
be a buffer against liquer traffic.
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authorized no more than four Indian reservations in
California, and as of 1891 "four reservations already had been
8o set apart." [d., at 493-94., The Court noted that the 1892
Act spoke of the Klamath River Reservation in the past tense.
The Court reasoned that this was consistent with the lower
twenty’'s inclusion in the Hoopa Valley Reservation the
pPrevious year. Id at 498-99.

Mattz v, Arnett identifies other congressional acts

after 1892 repeatedly recognizing the land’'s reservation

status,
«+.. by extending the period of trust
alletments for this very reservation by the
1942 Act ... 25 U.S5.C. §348a ... and by
restoring to tribal ownership certain recent
and undisposed-of ceded lands in the
reservation by the 1958 Act (Act of May 19,
1958, 72 Stat. 121).

1d, at 505.

The 1864 Act required that if the lower twenty was
to retain its status &= Indian country, it had to be as part
©f the Hoopa Valley Reservation, and not a®s a separate
reservation. Congress neither abridged the 1864 Act nor
abrogated the 1891 Executive Order when it passed the 1892
Act. Therefore, the 1892 Act (and the subseguent laws to
which Mattz v. Arnett refers) benefitted the entire Hoopa
Valley Reservation. The 1892 Act 1B congressional recognition
that the executive department s location of the Hoopa Valley
Reservation as Indian country was to be permanent. HNo later

than 1892, the Indians of the Reservation acquired a
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compensable equitable title to its unallotted trust lands and
resources.1%’

Moreover, the Indians of the reservation are
"Indians of California” who bought and paid for it. In The

Indians of California v. United Stmtes, 98 Ct. Cl. 5B3 (1942),

cert, denied 319 U.S. 764 (1943), individual descendants of
Indians living in California as of June 1, 1852, sued the
United States for a breach of trust in failing to ratify
treaties negotiated in 1B51. Jurisdiction was pursuant to thﬁ
Act of May 18, 1928, 45 Stat. 602, as amended by the Act of
April 29, 1930, 46 Stat. 259, (These acts appear as 25 U.S.C..
§651, et seg.) The plaintiffs obtained a favorable judgment,
reported as 102 Ct. Cl. 837 (1944). The value of the
California Indian reservations, including the Hoopa Valley
Reservation, wae offset against their judgment award, at the
rate of $1.25 per acre. This payment is an additional source
of compensable Indian righte under the fifth amendment in the

Hoopa Valley Reservation. The reservation should be left as
it is.ll/

10/ The 1892 Act is congressional action establishing the
Reservation's permanency as Indian country. The question of
who are the beneficiaries of the Resarvation is a separate
issue, which turns on construction of the 1864 Act. The
answer is that the Indians of the Reservation are its
beneficiaries, Puzz v. United States, Order of April 8, 1988,
at 16 (trust duty extende to every Indian alike). See also

Hoopa Valley Tribe v. United States, 596 F. 2d at 448,
1l/ The September 13, 1988, Congressicnal Research Service

(footnote cont ' d)
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IV. THIS LEGISLATION WILL NOT NORMALIZE FEDERAL-INDIAN
RELATIONS WITH THE TRIBES WHOSE MEMBERS ARE INDIANS OF THE
RESERVATION.

Submitted herewith is a detailed analysis of HR 4469
by the writer. It is sufficient to say here that these bills
do not follow through in addressing the conseguences of the
changes they will effect. The bills adopt a termination
gstrategy which is especially apparent in sections 6(a)(3),
(4)(A), and 6(d). They do not guarantee that the Yuroks will
have a reservation of their own unless the Hoopa Valley Tribe
waives its claims under saction 2(a)(2)(A).

The bills® supporters say they wish to strengthen
tribal government. This is a good cbjective. The ultimate
point of the litigation on this reservation has been to

establish that indian self-determination is more than a

patronizing shibboleth. The reason the majority of the

{footnote cont’d)

{CRS) report on HR 4469 concludes that there is a "remote”
posseibility that there is a compensable interest in this
reservation. The report fails to cite Indiane of California
v. United States. Cf. Thompson v. United States, 122 Ct. Cl.
348 (1952) {(non-tribal claim by group of individual California
Indians under provision of Indian Claims Commission Act
similar to 28 U.S5.C. § 1505 was within court’s jurisdiction}.

The CRS report cites Healing v. Jones, 210 F. Supp. 120
(D.Ariz., 1962). That concerned the Navajo-Hopi dispute. It
involved an executive order which specifically refers to a
tribe, the Hopi Tribe, unlike the executive orders involved in
the present umatter, No statute vested any rights in the Hopi
before 1958, unlike the 1B8%2 act construed in Mattz v. Arnett.
Healing v. Jones is not a precedent for this case; and indeed
the CRS report seems to acknowledge the weakness of the
analogy it tries to draw at pp. 29-30. The source of the
Navajo-Hopil dispute and the source of this dispute are
entirely different.
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Indians of the reservation have fought all these years in
court is because the reservation belongs to all the Indians.
The claims are based on the fact that the BIA and the Hoopa
Valley Tribe tried to take the reservation away from the
majority in the 1850°s, and the BIA would not back away from
its discriminatory policies.

The court in Puzz ruled that it could not compel the
political reorganization of the reservation. April 8, 1988,
Blip opinion at p. 19. But is also ruled that the government
has a trust responsibility to protect all Indians and their
property. It held that it ha=s a duty to allow all the Indians
to participate in melf-government on a non-discriminatory
basis. Id at 15-16.

The dimpute reflected in this proposed legislation
is about property-the reservation’s lande, resources, and
revenues., In the litigation, the excluded Indians have
established that the BIA was mistaken in its policy that the
Hoopa Valley Tribe owns the reservation. Therefore, there is
no basis for the BIA allowing the Hoopa Valley Tribe to run
the reservation to the detriment of the excluded Indians. The
Indians as a whole will have to decide how the reservaticen
should be run, or self-determination is just on empty phrase.
A referendum is the only way for them to decide this qguestion;
and that is all the Puzz plaintiffe want. |

The BIA s compliance plan in Puzz entails the

identification of those who are entitled to use and benefit

from the reservation, and the election of representatives from
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the non-Hoopa Valley Tribe membars. The alaction took place
on August 6. Three of the most respected people on the
resarvation were alected-Dorothy Haberman, Ardith McConnell,
and Sam Jones, Jr. They sit on a Community Advisory Committee
to plan and budget for resarvation-wide programs with the
Hoopa Valley Tribe and the BIA. This is a significant start
towards normalization of reservation administration. The
excluded group is dealing with the BIA in a forum other than
the courts for the first time in decades.

The next step is underway. Although the court has
said it cannot compel the political reorganization of the
reservation, certainly the Indianms of the reservation can.
They will petition the BIA to convene a referendum about
whether the Indians want a reservation-wide council to act in
an administrative, am opposed to an advimery, cepacity. The
petition does not ask what kind of council, but only whether
geome kind is wanted. If a reservation-wide council is
desired, then the Indians can plan what kind it will be. This
ie basic self-determination, applied equally among all the
Indians of the reservatien. 1f Congress stays its hand, then
the Indians of the reservation can decide for themselves how
to manage their property. If the BIA tries to thwart this
initiative, the courts can look at the proﬁlem.

If the legisletion passes, Congress will take
property from the many, give it to the minority, and dictate
how the Indians must govern themselves, The courts will be

embroiled in more litigation than they are now. The Short
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case will continue (the bills specifically etate that it will
continue), to be joined by other cases. Congress will become
involved again too, sooner or later, because these bills will

create problems, not sclve them.

Respectfully
JACOBSON, JEWETT, & THIEROLF, PC

FHLT

Richard B. Thierolf, Jr.
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Septamber 6, 1988

MEMORANDUM DISCUSSING KARUK TRIBAL RIGHTS
AT HOOPA VALLEY RESERVATION

Pending before Congress are two bllls which propose to
legislate certain Indian and tribal rights of the Hoopa Valley
Resarvation of California (herein known as the "Ressrvation").
The legislation is H.R. 4469, sponsored by Congressman Douglas H.
Boscoe (D-Cal.), and S, 2723, sponsored by Sanator Alan Cranston
(D-cal.).

Both bills ignore the adjudicated 1legal rights at the
Reservation of the Karuk Tribe of California and, indeed, would
legislatively terminate those rights without compensation or
tribal consent. This would constitute a "taking" in dercgation
of the Fifth Amendment to the United States Constitution, for
which we believe the Karuks would have a monetary claim against
the United States.

Among those rights to be terminated are hunting, fishing,
gathering and entitlement to Reservation revenues. The value of
those rights has not been calculated, but it almost certainly
would be & sum in the millions of dollars.

As wlll be discussed in detajil below, there are several
indisputable facts which should bear upon Congress’ ultimate
judgment on the merits of the legislation:

1. The Reservation was established for 16 distinct Indian
groups and tribes: (1) Yurok: (2} Hoopa or Hupa; (3) Grouse
Creek; (4) Hunstang, Hoonsotton or Hoonsolton; (5) Miskut,
Miscotts or Miscolts: (6) Redwood or Chilula; (7) Salaz, Nongatl
or Siahs; (8) Sermalton; (9) South Fork; (10} Tish-tang-atan;

©0-792 0 - 89 - 7
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{11) Karck (now "Karuk®); (12} Tolowa; (13) Sinkyone or Sinkiene;
(14) Wailake or Wylacki; (15} Wiyot or Humboldt; and (16) Wintun.

2. The groups and tribes identified at paragraph 1 have
full and coaqual rights at the Reservation, and the rights of the
Hoopa or Yurok Tribes are no greater than those of any of the
others.

3. As a matter of federal lawv, the Hoopa Tribe has never
been recognized as the governing body of the so-called "Sguare®
within the Reservation,

4. As a matter of fadaral law, the Yurok Tribe has never
been recognized as the governing body of the sc-called
"Extension®™ or "Addition™ within the Reservation.

Detailed histories of the Ressrvation and its establishment
for the above-identified tribes in addition to Hoopa and Yurck
are found 4in the series of rulings known as the "Short
Litigation.®™ The central line of rulings is found at Short v,

, 488 F.2d 561, 202 Ct.Cl. 870 {1973}, cert, denied,
416 U.5., 961 (1974) ["Short I"); Short v, United States, 661 F.2d
150, 228 Ct.Cl. 535 (158)), gert., denjed, 455 U.5. 1034 (1982)
" "]: Short v, United States, 71% F.2d 1133 (Fed. Cir.
1983), pert, danied, 467 U.S. 1256 (1984) ["Shert III"]. Other
significant rulings in this same long-standing litigation over
individual and tribal entitlements at the Reservation are,
chronologically: FHoopa Valley Tribe v, United States, 596 F.2d
435, 219 Ct.Cl. 492 (1979); Short v, United States, _ F.24 __ ,
12 Cl.Ct. 36 (Ped. Cir. 1987): pPuzz v, United States, FNo.
C-80-2908, United States District Court for the Northern District
of California (April 8, 1988). A copy of Pyzz is attached hereto
as Appendix A.

A. Establishpent of the Reservation.

The Reservation was established pursuant to the Act of
April 8, 1864 (13 Stat. 39), which authorized the President to
locate not more than four Indian reservations within California
and stipulated that at least one would be situated in the
northern part of the state. The original tract was a 12-mile
square (the ®Square”) and it was formally identified and set
aside by President Grant in the Executive Order of June 23, 1876
(1 FKapp. 815). By President Harrison's Executive Order of
october 16, 1891 (1 EKapp. B815), the Reservation was enlarged
through the addition ¢f a tract along the Klamath River (known as
the "Extension® or the *"Addition").

The Reservation was set asjde for the Indlan tribes of
Northern California. A critical elemant to this matter is that
the 1864 statute socught to establish a reservation for any and
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all_tribes which were living there or could be induced to live

there,

B. TIhe Reservation Was Created fov 16 Tribes,

Throughout the Short litigation, the Hoopas have claiwed
that they have sxclusive 3jurisdiction over the Sguare, a
argumant which has bsen rejescted sach time it has been raised.
This is because of the Reservation’s history, as noted at Section
A above, that it was created for the yarious tribes residing in
the vicinity prior to the intrusion into Rorthern California of
the nonIndian population.

Despite tha consistent rejection of their position, the
Hoopas have c:fmtinucd to prass thelr "exclusivity™ claim to the
present time. And some non-Hoopas promoted the s=amea argument in
the racently decjded case of Puzz ¥, United States, supra. The.
Puzi Court noted e plaintiffs’ suggestion that the "Indians of
the [Rjeservation'' are now unified as a gingle tribe for tha
pu:i.'pouu of managing the Reservation. This argument, the Court
said --

is inaccurate. No legislative or executive
act has sver consolidated the tribes on tha
(R)eservation. Indasd,

[Plaintiftte’] status as Indians r.;t ) t.'.h;
[R)esarvation necessarily entails tiss to pneg

which the (R)eservation was crsated, and
those ties create the right to shaxe in the

lehort I, 486 F.2da at 565; Puzz v, United States, supra,
Appendix A at p.7.

Zsee, ¢.9., Shoxrt I: gShort III, 719 F.2d at 1133; Hoopa
, BEYpPI8, 596 P.2d4 at 441-42.

33y the pending legislation which they are promoting, the
Hoopas would effectivaly control the Sgquarse and give the
Extensjon -- which they don‘t want -- to the Yurcks.

"Throuqhout the short litigation, the courts have attempted-
to identify the Indians for whor the Hoopa Reservation was
established. In this, the phrase "Indians of the Reservation"
has been developed.
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benefits of the [Rieservation. (Zmphasis

supplied.]

And we know who those historic groups are becauss identity
of the tribes for which the Resarvation waz established is both
(i) a historical tact and (ii adjudicated. They are as follows:
(1) Yurok; (2) Hoopa or Hupa; (3) Grouse Greek; (4) Hunstang,
Hoonsotton or Hoonsalton; (5} Miskut, Miscotts or Migcolts;
{6) Redwood or Chilula; (7) salaz, Nongatl or Siahs;
(8) Sermalton: (%) South Pork; (10) Tish~tang-atan; (1ll) Karok
{(novw "EKaruk®*) {12) Tolowa; (13} Sinkyone or Sinkiene;
{14) wnnnes or Wylacki: (15) Wiyot or Humboldt; and
(16) Wintun.

C. Karuk Is a Tribe of the Reservatiop,

Until recently, the Xaruk Tribe of Californis was known by
ths name "Karok"™ -- the spelling was adjusted to reflect the
correct pronunciation. As noted by the Court in Short I, tha
Reservation vas created for more than ons tribe; and, as noted in

, Karuk {or "Karok")} is ona of the tribes cther than
Hoopa for which the Resarvation wvas establighed.

That Xaruk rights at ths Reservation are still in existence
and anforceable is & mattar of federal lav. PFor until those
rights have been extinguished (4.¢9., by Congress) or voluntarily
surrandered, they are (1) praserved and (ii) fedarally
protacted,

In this regard, it is irrelevant that the Karuk Tribe
maintains its tribal headquarters at a site not within the
Reservation and that many Karuks live awvay from the Reservation.
In the course of the 3Short 1litigation, the courts have
specifically found that Indians sre entitled to share in the
proceeds of _Reservation property who do not reside within the
Resarvation. Moreover, lack of any residency requirement in

Spuzz_v. United States, supra, Appendix A at 11,
SSnort IIT, 719 F.2d at 1144.

¢.9., Pobbs v, Unjted States, 33 ct.Cl. 308, 317

(1898): Puzz v. United States, supra, Appendix A at 11 Act of
May 17, 1882, ag amended, 25 U.5.C. § 63.

’ihm::_lu. 719 P.2d at 1136. In this same regard, in 1964,
(Footnots Continued)
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order for Indians and tribes of tha Reservation to exercise
rights at the Reservation is buttressed by the adjudicated
principle that tribes can be "of the Hoopa Reservation™ despite
their failyre to organize a formal government at the
Reservation!

D. The Earuk Tribe Has Subgtantive Rights at the Reservation,

Thus, the law is clear that Karuk Indians need not reside’
within the Ressrvation in order fe enjoy full benefits flowing
from and through ths Reservation. And this rule is consistent
with the ruls previously established for another West Crast
reservation established for sultiple tribes: <the Quinault Indian
Reservation (“QIR"™) of Western Washingteon. Like the
Reservation’s Sqguare, the QIR was a heavily forested area not
suited for the traditional alleotzent purposes of agriculture and
grazing., ¥Nonetheless, a non-Quinault Indian of the ¢Quileute -
Tribe sought an allotmant within the QIR on the grounds that his
tribe was one of several for which the QIR was astablished; the
Suprem& Co) upheld his claiz and ordered that he be given an
allotment. This was followed by suits for allotments within
the QIR flled by members of othar tribes not residents within the
QIR, and the Suprems Court ‘915“ sustained their entitlements as
"Indians of the reservation." Central to this ruling wvas the
Court’s determination that

, and that they all were "affiljated" at the QIR,
That these affiliated tribes had rights equal to thosa of the QIR
resident tribe — the Quinault Tribe -~ was further reiterated in

(Footnote Continued)

Congress amended and reenacted 25 U.S.C. § 407 to direct the use
of timber proceeds from Indian lands. In so doing, Congress was
careful to clsarly allow coverage of Indians who were entitied to
proceads from reservation property but who vere not reservation
residents. See E.Rpt. No. B8-1292 (8Bth Cong., 24 Sess.), 1964
U.S. Code Cong. & Adm. News 2162-63. Also, gee Hoopa Valley
Irike v. United States, gupra, 596 F.2d at 439, 441.

gm_nni&gd_mm. BEURPIA, Appendix A at 12.

20xrgain, see Boopa Valley Tribe v, United States, guprd, 596
F.2d at 439, 44l.

ynited states v. Payne, 264 U.5. 446 (1924).
unsMM, 283 U.5. 753 (1931).
437014, 283 U.5. at 758-59.
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The Ouinaielt [sic) Tribe of Indjans v, The United States, 102
Ct,.Cl. 822 (1945), when the court found that the Quinault Tribe
could not lawfully litigate a dispute over QIR boundaries since
such a dispute would affect the rights of all of the other tribes
with jurisdiction over the QIR --

lncluding those not regident at
;ng_:mm;m ~-= and those tribes were not participants in the
litigation.

Just as the nonresident tribes at the QIR have substantial
rights equal to the Quinault Tribe at that reservation, so too
does the Karuk Tribe have rights at the Hoopa Reservation egqual

te, inter alia, the Hoopa Tribe.
E. The Law Is Settlad That More Than Ons

The Short litigation already has confirmed that equal tribal
rights are enjoyed by the Hoopas and Yurcks. And, with this, we
note that notion is not novel that more than ona tribe 1&an be
regsident at a resservation -- each vith substantive rights.

Thus, the Karuks are only assarting tribal rights which are
well-astablished as a matter of federal law.

P. This lLegislation Would Repeal the
Federal Duty to Add Karuk Indiane.

The Dnlltfd States has a duty toc aid all Indieans of the
Reservation. The legislation would invalidate the Resarvation
status of Karuk Indians, in effect repealing the federal duty and
terminating Karuk rights.

14102 ct.cl. at 835,

15c50e Short I, 486 F.2d at 563; Solicitor’s Opinion M-27736.

, the federal government recognizes two tribes at the

Wind River Reservation and, conversely, the Minnesota Chippewa
Tribe is the governing body of six reservations. (See 44 Fed.

Reg, 7235-36.)

This same pcint has been confirmed by the Ninth Circuit in
two recent decisions. Williame v. Clark, 742 F.2d 549 (9th cCir.
1984); WahkiakXue Band of Chinook Indjans v, Bateman, 655 F.2d 176
(9th cir. 1981).

16puzz v, United States, supra, Appendix A at 12,
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CONCLUSION

The Xaruk Tribe has adjudicated and federally-protected
rights at the Hoopa Reservation. In the rush to promote the
narrow and exclusionary interests of the Hoopa and Yurok Tribes,
Congress proposes to terminate the rights of 14 Indian groups and
tribes =- including tha federally recognized EKaruk Tribe. Such
an action ls unfair, would terminate Karuk antitlements and take
Karuk aboriginal rights in violation of the FPifth Amendment of
the United States Constitution.

021DJW1. 3D/nnt
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Mr. Frank. Thank you.

I am impressed by much of what you say. The problem I have in
this context is that almost everything you say is something that
the Interior Committee has jurisdiction over. So, while I have some
questions, I will want to pursue in my capacity as a member be-
cause ] have to vote on this bill on the Floor, I don't see here in the
thrust of what your problems are, Judiciary issues as opposed to
Interior issues. There were obviously there and will be raised again
on the Floor.

Mr. TaieroLF. There 1s a significant difference between the mat-
ters that the Interior Committee customarily looks at and the prob-
lems we are talking about here. The Interior Committee, I mean.

Mr. Frank. The question you raised is whether they customarily
looked at them one way or another, what the relationships ought
to be, what the policy with regard to tribes and Indians, that is
their jurisdiction, not ours.

Mr. THieroLF. What we are talking about is claims by individ-
uals against Government agencies for arbitrary action. It is not
claims brought by tribes and in that respect——

Mr. Frank. The way you phrased it, your merits of your argu-
ments were almost exclusively arguments that deal with the Interi-
or Committee. When you got into the merits, it had to do with the
nature of what the policy ought to be, vis-a-vis these individuals,
given their Indian status, and what the policies have been.

The fact that something is a claim against the Government does
not make it substantively our jurisdiction, because then we would
end up with everything. The substantive—the reasons that I heard
you giving were that you don't like this bill, are not primarily
within our jurisdiction, but with the Interior Department. That
doesn't mean that we as individual members have an obligation to
weigh them fully. But I don’t see this as a basis to bring it before
the Judiciary Committee.

Mr. TuieroLF. These are claims by individuals concerning prop-
erty just as any other individuals in the United States can bring
claims against the Government when the Government wrongfully
deals with their property. The fact that they are Indian people is a
fact, but it is not the essence—

Mr. Frank. The arguments you gave in defense of their regular
claims and the way the bill does it all have substantively to do
with Indian policy.

Mr. TuieroLr. Because the statute is about an Indian reserva-
tion.

Mr. Frank. Right, and that is why it is primarily the Interior
Committee, it would seem to me, that whole network.

Mr. THiErOLF. The problem about the shortening of the statute of
limitations is a matter which the Judiciary Committee has jurisdic-
tiocrlx over. It involves the jurisdiction of the courts in general,
and——

Mr. Frank. You said the statute of limitations, you mean the
period that they can file in? I do have—I thought the statute of
limitations in a different context. The filing period after.

Mr. THieroLF. Yes, and it also involves matters of the Fifth
Amendment and vested rights to property, and again, what I am
talking about is rights which belong to individuals in terms of their
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relationship with the Government. So, it is not a matter which in-
volves claims between tribes in the United States, all the litigation
has been brought on behalf of individuals and—and we are also
talking about claims——

Mr. Frank. OK. I think, unless you have some new point which
hasn't previously been raised——

Mr. THiEROLF. Yes, it is. There is fund which the bill governs, it
is called the Settlement Fund. It consists of proceeds from the res-
ervation’s resource revenues which the Bureau of Indian Affairs
has escrowed for the benefit of the majority of the Indians of the
reservation, the Short plaintiffs, in order to protect the Govern-
ment from further liability for damages on account of the 1973 li-
ability judgment in that case.

This bill completely alters and changes the principles whereby
that money has been escrowed for the benefit of these people by
dividing it in a completely different proportion and contrary to
what the courts have settled as being the proper division of the res-
ervation's resource revenues, that is a fund which is held by the
United States Treasury in which this bill directly affects.

That is an issue in which nobody has discussed, but the matter
has been thoroughly adjudicated in the case of Hoopa Valley Tribe
v. the United States, and in the Short case. And this bill would
drastically affect that and basically undo the decisions which
govern the Bureau of Indian Affairs’ discretion over those funds, as
ruled by the courts in the cases that I mentioned.

Nobody has brought that up.

Mr. FraNk. OK. Thank you. If you have nothing else, we will go
to our next witness.

Mr. FRaNK. We will now hear from Mr. Terry Supahan, accom-
panied by Dennis Whittlesey.

TESTIMONY OF TERRY SUPAHAN, BUSINESS MANAGER OF
KARUK TRIBE, ACCOMPANIED BY DENNIS WHITTLESEY

Mr. SuranaN. Thank you, Mr. Chairman.

My comments will be as brief as possible, so our attorney can
give the salient points. I am the Travel Business Manager for my
tribe. I serve at the pleasure and discretion—it has been a number
of years working to get to this position.

I would like to give some brief history of why we are here at this
time. The—in 1983, the—Jessie Short claims case indicates that—
and was affirmed by the Federal District Court—that not only my
tribe, but a number of other tribes had historical connection to the
reservation.

Unfortunately, the reservation and the ancestral lands that my
people had signed a treaty with the United States Congress for,
with the Government, was never ratified by this body. It is—it 1s
difficult to be here at this time, and I recognize that there are a
number of groups that have not been heard, and 1 feel that to
ignore those issues moves ahead on this legisiation at a pace that
other tribes would like to know why it cannot be dealt with in an-
other session of Congress.

Mr. FrANK. Please continue.
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Mr. WHrrTLESEY. Mr. Chairman, on legal points, which I think
this subcommittee is concerned with, and certainly the full commit-
tee, the Karuk Tribe is an adjudicated tribe constituting one of the
tribes for whom the reservation was created, and this was impor-
tant in Short, the Karuk Indians are adjudicated Indians of the res-
ervation.

This legislation, I might respond, and I don’t mean to do so in a
got-shot manner, but I can respond perhaps on these points to Mr.

chlosser’s testimony. When he said that this would not overturn
any adjudications as they affected people, he was perhaps correct.
But he skips over the fact that it will overturn adjudicated legal
principles which will affect other individuals in the future, includ-
Ing in my case my client, the adjudicated Karuk Tribe Indians of
the reservation; they are the forgotten tribe on this reservation.

Similarly, it would overturn established legal principles in Short
and Puzz, as they affect people and will continue to affect people in
the future. We are not talking about a group of litigants who have
come to the Congress and said, we have our adjudicated rights, let’s
fix them, let's lock them in, and we are all going to be happy and
now let's make new law.

The adjudicated principles affect other people. This would over-
turn court rulings, specifically in the Short litigation, that, among
others, the Karuks are Indians of the reservation. There are 16 de-
fined groups or Indians of the reservation, and yet this legislation
says there will only be two groups who in the future will be Indi-
ans of the reservation, we are going to terminate the adjudicated
rights, the established legal principles as they affect others, not
now, not now in the Yurok or Hoopa Tribe.

Finally, there was a misstatement, and I think in justification,
obviously there has been a new referendum. There has been no de-
termination of Yurok interests, what the Yurok people say. Mr.
Schlosser says where the Yuroks have no tribal rights because they
don’t have the formally established tribal government. Of course,
they have tribal rights which indeed will be affected by this legisla-
tion.

It is convenient to say they don’'t have them; what they don’t
have is a, perhaps a systematic exercise of individual rights as
member of a tribe, rights which flow from those existing and adju-
dicated tribal rights.

Finally, I was somewhat amazed to hear Mr. Schlosser state, and
this is aside from this committee’s jurisdiction, but I would like to
respond to it, that the value of the Extension and the Square in his
opinion are roughly equal. Perhaps if that is so, the Hoopas
wouldn’t mind moving to the Extension and giving all of the other
Indians of the Hoopa Valley Reservation full entitlements to the
Square, and I suspect I can speak for my clients to tell you we
would be glad to have part of that bargain.

Mr. Frank. Yes.

Mr. SupanaN. If I could just also reiterate a point made earlier
about the issues that we have raised, and some of the tribes that
could not be here who are petitioning for Federal recognition.

We attempted to testify when the House Interior Committee held
hearings on this bill. We were not allowed to at that time. We did
not present testimony at the field hearings when the Senate Select
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Committee on Indian Affairs held hearings on this bill in Califor-
nia.

I\gr. FrRANK. You were not invited to at that time? Qur you chose
not:

Mr. Suranan. There is an interesting system here that you need
to know people and that helps open things up in this city, and we
didn’t know anyone. We were—we have only been—the United
States Government has only recognized our existence.

Mr. Frank. You didn't know me, either, for the record. A lot of
people are vaguely acquainted with——

Mr, SuraHAN. We did meet with your people in August, and it
took a period of time before we were able to find which doors were
necessary to be knocked on. And in regards to testimony that has
been given at past hearings, I don’t believe the House Interior and
Insular Affairs Committee has heard all of the arguments regard-
ing Indian policy to this bill. We feel that it is best if this bill is put
on the table and dealt with in the next session of Congress so that
all the tribes can work for a comprehensive solution to these reser-
vation matters.

Mr. FraANK. Yes?

Mr. WHiTTLESEY. While preserving their legal rights, and is rec-
ognized as ongoing by the courts.

Mr. Frank. But you did agree that while this will have a nega-
tive effect, you believe in the future, nothing specifically litigated
will be taken away from anybody by this bill?

Mr. Warrriesey. The adjudicated rights, Mr. Chairman, are that
the Karuk Tribe is one of the groups for which this reservation was
created. Now, what the adjudicated rights——

Mr. FrRanNk. And what case?

Mr. WHrTTLESEY. They would be terminated under this legisla-
tion.

Mr. Frank. Is there a decision of a court that says that the
Karuk Tribe has a right to assets which this bill would take away
from them?

Mr. WHirTLESEY. The decision of the court doesn’t say it in those
words, but in Short 3, and it is cited in the papers as such, specifi-
cally said that the Karuks were one of the Indian tribes for which
this reservation was created. The entitlements as adjudicated in
other cases for Indians of reservations, including the 9th Circuit in
1981 and 1984 in litigation involving another multi-tribe, said that
those tribal rights are significant, and as an Indian of the reserva-
tion, each of the tribes are fully entitled to equal participation.

Mr. FranNk. But not specifically for the Karuks in this specific
instance? Why was no case ever brought?

Mr. WHITTLESEY. | wish I could answer, I have only been working
for these people since August. I can assure you if I had been work-
ing for them for 10 years, we might have a different procedura! his-
tory here. But in the Ninth Circuit——

Mr. FrRaANK. That is when the Ninth Circuit was not overiurned
by the Supreme Court?

Mr. WHItrLESEY. | say with pride, Mr. Chairman, that both the
Wicomico and Williams v. Clark in 1984 were not overturned, and
the Supreme Court wouldn't hear them.
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Mr. Frank. No news is good news as far as the Supreme Court is
concerned.
[The statement of Mr. Supahan follows:]
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TESTIMONY OF TERANCE J. SUPAHAN

In Opposition te R.R. 4469

Before the House Committee on the Judiciary
Subcommittee pn Administrative Lav and Governmental Relations
September 30, 1988

I am Terry Supahan, Business Manager of the FKeruk Tribe of
California, a federally recognized 1Indian Tribe with <cribal
offices in Orleans, Happy Camp and Yreka, Celifornia. 1 am &
resident of the Hoopa Valley Reservation,

On behalf of my Tribe and ny'people. I want to thank the
Committee for permitting wme to appear and testify here today. We
have been forgotten in the dialogue sbhout the Hoopa Valley Reser-
vation, and our tribal entitlements have been ILgnovred. For me to
be allowed to epeak here today is important for our people,
because we feel that our interests are not iempertant to certain
officlals who have been involved in the drive to "resolve" the
"Hoopa problem.”

Our tribe 4iv federally-recognized. We thave over 1,600
entolled members, each of whom can trece ancestry to the
aboriginal Faruk Tribe. This 1s important, since the courts have
determined that ocurs is one of 16 Indian tribes for wvhich the

Hoopa Velley Reservation wae originally establiched.
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Cur members have ties to the Hoopa Valley Resetrvation --
despite what you may have heard to the contrary. In addition to
me, we have over 100 members residing within the Researvationm.
Moreover, scores of Xaruk Indians have beer adjudicated im the
Jeese Short litigation to be antitled to share in the Reservation
tigber revenues. 1 should add that most of opur people have not
yet attempted to intervene in Short, but we and our attorneys
believe that thay have a right to do s0 and I fully expect to see
hundreds of Faruke seek intervention within the next several
months.

We coppose this legislation for the simple reagon that it
igoores the rights of not_only our tribe but of other Indian
tribes and banda for which the Reservation was established.

The Short litigstion has detersined that the Raservation was
established for 16 tribes. 0f the 16, twoe got tcogether and
divided the Reservation and all entitlements attaching thereto.
1 point to wy tribe, which is federally recognized, and the
Tolowa and Wintun, which are seeking federal acknowledgment
through adwinistrative processes at the Department of the Interi-
or. What about our rights? This legislation would carve the

Reservation into two parts only: Hoopa and Yurok. The rest of

us are left without land, without aboriginal rights and without
remedies other than litigetiorn before the United States Claims
Court.

We are not afraid of litigation, but viev this repgult as a

sad commentary on the Congressional process.
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Our sttorneys have preparad a legal memorandum which ax-
plaing the legsl basis for our claias, 1 have made ;hlt legal
opinion Exhibit A te this testigpony.

A Senats hearing on Septesber 14 disclosed an additional
fact of concern for all of wus. Every wvitnese addressing the
Yurok considerations admitted that pobody has ever polied tha
Yurok members to detereine whethsr thay support or oppose the
legislation, Thus, although there is no data base from which
Congress can wake & judgmant as to wsupport from ona directly
affacted group, this legislaticon continues to move tovard pas-
sage. And, 1 reiterate that others such as my tribe, the Tolowas
and Wintuoa vers never evenm consideresd.

I d1id not originally coms to Washingtom to stop this legis-
lation; I only came to cobtain some squity for my people, But 1
nov knov that this legislation does not care about equity and it
does not consider our federally-protected rights; for this
rTeapon, wve oppeose it.

You should table thias bill and send all of the tribes of the
Foopa Valley Reservation back to the negotiatiog tasble to develop
legislation which resclves all cof the i{ssues and does not leave
some tribes vith empty promises and litigable claims.

Thank you.
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Mr. Frank. I have no further questions, and 1 appreciate it. If
you have any material that you want submitted, we will put it into
the record. The hearing is adjourned.

[Whereupon, at 11:45 a.m., the subcommittee was adjourned.]
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BEFORE THE HOUSE JUDICIARY COMMITTEE
SEPTEMBER 30, 1988
TESTINONY OF WEYMAN I. LUNDQUIST, COUNSEL FOR THE
MAJORITY OF INDIANS OF THE HOOPA VALLEY RESERVATION,

IN OPPOSITION TO HR 4469/%340, BILLS TD DIVIDE THE
HOOPA VALLEY RESERVATION AND TERMINATE YUROK INDIANS

For the past 1) years, my law firm has reprasented
the majority of the Indisns of the Hoopa valley Reservation in ths
cege sntitled Jessie Bhort v. United States, No, 102-6Y, Claims
Court. On behalf of those 4000 Indisns, who were never esked by
refersndum or otherwise whether they wanted this bill, I strongly
urgs this Committes to prevent this terminstion bill from becoming
law.

The proponents of this bill ask you to step inte the
middle of an e¢ngoing lawsuit, one which hae besn in the courts for
15 years. They ask you to reverse the 13 federel judges who have
rul-d'that the majority of the Indians ¢f the Reservation have
exactly the same rights in their Reservation as doas the minority.

They askx you to reward thelr litigstion strategy, which has been to
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delay and complicate the litigaticn in the hppp that Congress weuld
eventuslly stsp in and undo -vorytgtng which was accomplished in
the courts. I urge you to take no action which will reverse this
ongoing litigation. Congress lhould pass no law affecting Indian
rights without first conducting & refesrendum opn the Reservation to
determine the winhes of the p-oplo:-

The Hoopa Valley Ressrvation was crested in 1864.

It was not created for any particulir tribe or group of pesople, but
rather for all the Indians of Northern Californies who choze or were
induced toc settle there, There were at lesast 1] different tribal
groups in th; ares who wers given rights on the Reservation. Until
1950, the Resasrvation ran smoothly for the bensfit of all of its
Indian peopls.

In 1950, the BIA created a politicel organization
called the Hoopa Valley Tribe, which represents enly a minority of
the Indians with rights on the nonofv-tion. The majority of the
Indiany were, with BIA complicity, excluded from that crganization,
The BIA then ellowed the minerity group to cleim exclusive control
of the veast timbsr resources of the Sguars part of the Reservation
to the sxclusion of the mejority. The majority sued the BIA in
1963, claiming that they too were entitled to share in the
resources and revanues of their Reservation.

In 1972 the Court of Claims iswued 8 well reascned
and lapngthy decision, with 218 findings of fact, which held that
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all Indians of the Reszervetion ounzg oqual rightes in their land,
and that all must be treated egually. To reach this simple and
obviously fair principle, the Court studied thousands upon
thousands of documenta, liytensd to expert witneszas and conaidersd
the prohle@ for many years. The c?urt't decimion wae & fair one, a
just one and the only one supported by the fscts and tha law. The
Supreme Court has refused thres times to raverwe the decision, A '

o8 have convidared e complex ismues

tota) of ) adoral {ud
gurrounding the Hoope Valley Ressrvstion, and each one has ruled
that the maiority of individuals must be treated equally with the

minority.

Unfortunstaly, justice has been slow Ln coming to
the majority. Despite the Court's final decision, the RIA and the
Hoopa Valley Trike have poured milllonm of dollars in attorneys’
fees into the litigation to stall and delsy the case ar long as
posglble. Even though the BIA hes besn funding the losing party's
lawyers with the communal ravenues of the Resarvation, the case is
finally near its end. Naarly every issus nhecessary to conclude th;
Case has been resclved., For the most part, the few ramaining
matters are fully briefed and alresdy befora the Claims Court for
decision. '

' Now, having ltallgd the cass for the past 1% yeers,
the losing parties come to you, the Congress, and ask you to

revarse those 13 federal judges, to make legal those actienzs of the
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BIA which the Court held were illegal; in egsence, to bring us back
»
to where we were when the Bhort case wes flled in 196).

It is clear thet thisz bill will not end litigation, ner

will it solve the Reservation's preblems, The bill explicitly
stater that the Jepasie Short case must continue to itz completion
to detarmine ths Indians*® past dnm;qul. But what the bill doer not
axplicitly tell you i» that it will result in & number of
additional lawsujitz. Professor Clinton, & renowned Indian law
scholar from tho.Univtrlity of Iowa, testified before the House
Interior Committes thet this bill would constitute an
unconstituticnal taking of private proparty for s privats purposs.
Lawsuits will be filed te enjein the implementation of this bill.
Profassor Clinton has algo concluded that the bill would constitute
a8 Fifth Amendmsnt taking of property for which the Government would

have to pay falr compensstion. The Congressional Ressarch Office
recently issued a report citing a few of the portions of the bill

which demonstrate its confiscatory intent: {1} thet ths Hoopa

valley Tribe iz given the powsr to wtop the partition but the Yurok

Tribe is not, (2) that the majeor a:lati pf the Reaserveticn are

given to the minority, and (3) the lack of consideration for any

other tribes with rights in the Reservation.

The proponente of the bill have not obtained an appraisal
of tha Reservation, nor hasve thay made any attempt to provide just

and falr compensation in the bill. Woat of the meney for
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terminetion payments comes from an sscrow fund already owned by the
Indians, a fund which is the lubj-:= of competing -claims in court,
various estimates of ths valus of the land range froem 3500 millien
and up. Recognizing that a PFifth Amendment suit will likely be
successful, the authors of the bill have included an
uncenstitutionally short statuts o& linitations period. D¢ they
hops to shortsn the statute of limitstions so much that these 4000
individualy are deprived of the opportunity to vindicste their
rights through our court system?

Additional lawsuits will slse ba filed, The bill does
not settle tha lssue of fishing, hunting or gathering rights on the
Ressrvation. The tarmination provisions of the bill will almo
vesult in litigetion. In short, this bill would interfars with and
reverss 8 25-ysar old cess which i2 coming to s clese, only to
create new lawsuits.

As I seid earlier, the reason this cass has taken so long
iz that delay has besn the tactic of defendants. Ths BIA has
funded the losing party in the litigetion with milliony of dollars
of communal revenues in order to stall the case. But you need not
take my word for it. 1In 1985, the American Lawyer interviewed the
Hoopa Velley Tribe's formar counsal; Howard Dickstein, for & June,
1985 article. He discussed the Government's and the Hoopa Valley
Tribe's unsuccessful attempt te force tha mejority of Indians to

creates an artificiel Yurck Tribe, a maneuvsr which wasted two full
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yoars in the litigation. The lcopa Valley Tribe's counwel stated:
*Delaying tectics -- that's the pu::t of all these thinga®. Soon
after, Mr, Dickstein suggested that the Hoopa valley Tribe change
its tactics and join with the Short plaintiffs to resclve the
Reservation's problems. Two weaks later he hes fired.

It is apparent that ths ;roponnntl of this bil} beliaved
that L{f they could delay and ccnfuse the final resolution cof the
short case for encugh years, they could convince Congreas that it
must act, Pazsage of this bill would send a messages to litligants,
a message that misuse of the court process is 8 good tactic: that
1f you can delay long ensugh, then Congress will step 1ﬁto engeing
lewsuite to reverss them. T urge you to reject this bill, to send
& mespage that Congress will not reward such conduct.

. The majority of the Indians of the Reservation are not
wholly oppoiad to 2 legislative solution, 1f it turns out that
eventually one is necessary. What they are opposesd to iz any
lagislative molution which reverses the principles sstablished by
the courte, any lqlutinn which divides their Reservatiocn and
families, any solutien which terminates Indian rights, and any
solution which vioclates their civil snd constitutional rights.

The majority group has tried to work with the authore of
the bill to reech e sbiution which implements, rather then
reverses, the court deciclons. Assistent Secretery Ross Swimmer

testified at the Senate hearing that a Confederated Tribe of the
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Reservation might work, or some otger'tolutivn-uhich doez not mplit
the Resarvaticn. But the suthors of the bill have not listened,
They hava refused to even consider any legislative solutlion that
doss not begin with ® provision splitting the Resarvation into two
parts, with ths 90,000 acrs part gging to the losing minority group
end the 3,000 scra part going to the majority group.

Our clients have asked the suthors to include &
referendum provimien, eons reguiring the BIA to conduct an election
on the Resarvation to detsrmine what the Indians want before any
bill takes effect. That is the szsence of Indian self-
determination. Yet the authors have stesdfamtly refused to sven
discuss such a provision. I =sk & mimple guesticn: If this bill
ia feair, if thisx bill is the result of a conmsensus, if the Indians
truly want this bill, then what do the authors have to fear from a
referandum?

After 25 years of court struggle, the majority of the
Indians of the Reservation have finally bean given a say in
Reservation government. Only two months ago, thres respected
slders were eluctsd to represent the majority of Indians of the
Resarvation on the Reservation's newly formed Communlity Advisory
Council, ' All three of those elscted leaders oppose this bill, The
pelitical process of self-determination on this Rusorvation.has
finally begun to work. The BIA'as policy of excluding the majority
of Indiang has finally, thanks to the court lystom. begun to
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change. But the court decirions need time to work. The BIA

croated this problem over 38 yeau.. It cannot be fixed overnight.
I urge you to reject this bill, and let the Indianas decide what is
best for their futures. All an imposed soluticn will do is create

more problems and more litigation for this Reservation.

BRCRIIE

Y
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Septanber 29, 1988

Honorabls Pater Rodino
House Judiclary Committes
Washington D.C. 20515

Honorable Petar Rodino

1 am vriting to oppoae Congressman Doug Bosco's bil)l to separate the
Hoopa Valley Irndian Reservation. VWhile I am not an Indlan, I have
tvo ainor children who are Yurck Indians. This bill deprives sy
chlléren of their legal 1right to revenues from the entlre
reservation. As the legal guardian of my children, I £feel an
obligation to seek a legal course of action against the United Btates
Government should this blll pass.

Congressman Bosco is trylng to back the Yurok Indians lnto a corner
80 that they have n¢ recourse to sue for a violation of thelr f1fth
amendment rights. I may not be & Yurok Indian but thls bill
deprives my children and myself of thelr per capita share of income
from the reservation. This is income that 1 can use to help support
my thildren until they are aighteen years of age. It is incomse that
wvould ensure that my children vould receive the educaticn and other
economic benefits that are entitled to them because of their special
status as Indians of the Hoopa Valley Indlan Resexvation.

¥hile 1 am the legal guardlan of two Yurok chlldren, 1 have never
received any correspondence from Congressman Bosco Tegarding the
contents cof this bill. Congressman Bosco has not inltlated or
supported any effort to publicly sclielt input from the persons
affacted by thie legislation. The only inforsation I have received
regarding the blll has been what I have read in the local nevspapers
and by wvord-of-mouth. Considering the magnitude of this blll's
consequences on Northcoast Californla Indiams, I think it would be
approprlate for Congress to initiate a £full Investigation of the
consequences of passing this bill. It say alsc be appropriate for
the U.8. Justice Department to investlgate the methods that have
been wused by Congressman Bosco to push this legislation through

congress., Congressman Bosco's claims to alturlstlc reasons for
supporting the bill are highly suspect after obeerving the methods he
has used to support this legislation. After talking to staff

mexbers of Congressman Bosco, the local newspapers have more than
once printed incorrect !nformation about the bill. This has had the
affect of confusing both Indlan and non-Indians. He has refused to
meet with Yuroks that are opposed to the bill. Instead he hag
selected a handful of Yuroks that will support him on his
legislation. Thene individuals have been provided direct access to
influential government employees, wvhile Yuroks opposlng the bill have
been excluded from these private meetings. In exchange for thelr
support Congressman Bosco has allowed these non-elected Yuroks to
provide major input into the writing of the bill. 1t ls beginning te
appear as \f the Hoopa Valley Tribal Council, Congressman Bosco, his
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staff, and varlious govarnment officlals are acting in collusion to
deprive thousands of Yuroks Indians of fair and jmpartial treatment
and their legal and aboriginal rights.

I would like teo thank you for your caretul reviev of this
lagislation. I cannot sinimizs the negatlve impact that this bill
vill have on the lives of Yuroks and the United Btates Government for
years to come.

% .
Peg ‘f;;f:%%fzzﬁdi;ﬁﬂ7
1%05 Papka Court

Bureka, CA 95501

90-793 (2186)



