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United States Department of the Interior

OFFICE OF THE SOLICITOR
PACIFIC SOUTEWEST REGION
2800 COTTAGE WAY
ROOM E-2783 -
LLE0s SACRAMENTO, CALIFORNIA 98825.1888 o7/
Tolephons Weitee's Direct Dial Nusmber
= - =
BIA.PS.4803 * 408 . _
Septembar 6, 1991 RG 7&?—5 .
REX: NZT
pusi —_—
MEMORANDUM MENMG . —
IF'! E - -
TO: Ronald M. Jaegar, Arei Dirsctor —
Bureau of Indian Affairs, Sacramento —
FROM: Wwilliam M. Wirtz, Assistant Regional Seliciter

Pacific Southwest Region, Sacramento
SUBJECT: Decedant Optiocns under the Hoopa-Yurck Settlement Act

You have informally requested a Solicitor’'s opinion on the
following matters as they pertain to the HOOPA-YUROK SETTLEMENT ACT
of Oct. 31, 1988, P.L. 100-580, 102 STAT. 2924:

1. Can a dacedent, whoss name was published on the Yurok
gettlement roll, make an elaction pursuant to section 6 of the
Settlement Act?

2. If the decadent can make the election, who would be the
authorized representative to make the slection?

3. Would thea BIA be required to give notice of this option?

4. To whom would the notice be given?
5. Would this party have appeal rights on behalf of the decedant?

According to the information supplied to me there are sixty~=-six
(66) decadents who have been placed on the settlement roll.

Nine of them were able to make an eslection with fifty-sevan (57)
dying prior to having made an election. All decadents wers alive
on Oct. 31, 1988, the date of enactment of the Act. No other
specifics were supplied as to dates of death.

Section 5. (a) (A) of the Act directs the Secretary of the Interior
". . . to prepare a roll of all persons who can meat the criteria
for eligibility as an Indian of the reservation and--(A) who were
born on or prior to, and living upen, the date of enactment of this
Act:" The language utilized herein is clear and unambiguous:

however, it appaars to contradict the expsctations of the Senate
committee. ". . . The Committee expects the Secratazy to place on
the roll the names of all living Indians of the Resarvation held
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qu?lified in the Short casesd. . 0 [senate Report 100-564 at PP.
21

The legislative nistory and the general intent of the Act appear
to support the concept that only those gqualified persons who are
living at the time the roll is published should be included on the
roll. Navertheless, the clear exprassions of congress must be.
followed. It is therefore my opinion that the BIA correctly placed
the sixty-six decedents (66) on the roll.

Having established ghat decedents who had timely filed are entitled
to be on the roll, the next question to be repgolved is whether the

neirs or the esgtate are entitled to elect 2n option under the Act.

The Dapartment of the Interior, pursuant to the Genaral Allotment
Act, 25 U.8.C. Bection 348, applias the law of the State in which
the property is located. ''However, while obligated to apply State
laws of descent OrF jnheritancs, the determination and settlement
of all other questions Or controvergies concerning the heirship to
allotted end other restricted Indien lands ig vested solely in the
Secretary, uncentrolled by the laws of a gtate or court decisions
construing State law." £ , 85 I.D. 438, 439
(1978), For exampls, in the Eatn:a.ni,nanisl_;*,zigxsab 84 I.D.
68, (1977), where the will of an Indian allottee gave a paower of
appointment over the lsasehold estate of his allotment, the Board
found that the appointment was an authorization to act as an
axecutor of decedent's agtate, The Board then held that such an
appointment would ba a usurpation of pover pelcnging to the
Secretary of the Interior which is invalid under Fedaeral Lav.

In “this case tha trust #unds are generally from the Hoopa/ilurok
Reservation which lies wholly within the gtate of california. The
california laws of dascent and distribution therefors apply to the
probats of the gixty~-aix dscedents. However, california laws on
the appointment of exacutors and administrators of astates do not
apply, as that would amount to 8 usurpation of power pelonging to
the Secratery. It is therefore my opinion that no executor or
administrator appointed under california law would have the
authority to make ths option election for the heirs of the

decadent.

pursuant to California law, “When a person dies, the title to his
property, real and personal, passes to the person to whom it is
devised or bequeathed by his {ast will or in the absence of such
disposition, to the persons who gucceed to his estate . . . subject
to the pogsession Of tha executor 0T administrator and to the
control of the superioz court for the purposes oﬁladministraticn.
[Cal. Preb. C. 300] In other words, title dces not come from the
court’s decree of aistributien. The dacree merely gats forth in
writing what the law proscribes.

Although title vasts in the davigee OT legatea, it is subject to
the pogaesaicn of ths executor of administrator and control of the
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probate Court. [Cal. prob. C. 300]. And, except in a fow
situations by statutory exception, none of w ich apply herein,
procesdings in administration are necessary befora the heirs or
beneficiaries under the will can gain possession of the property
and transfer title thereto. [Estate of Strond, (1898) 119 €, 663,
665]. Similarly, the probate of a will is necessary bafore it can
ba given affect. [See Bagd v. Havwazd, (1943) 23 ¢, 24 336, 3391,
what this means is that if an option werd available it could be
axercised only by the axecutor or administrator of the estate and
not by the helrs. mhis pracludes the heirs from directly
exarcising the option under California law.

The Settlament Act funds are primarily derived from accounts held
in trust by BIA and (for the lump sum payment) fzom appropriated
funds. In either event the BIA hes referred all such dscedenta’
estates to the Interier Office of Hearings and Appaalg., The
Department of the Tntarior regulations for the probate of Indian
estates do not include a means of establishing adminigtrators or
sxacutors of estates as the property being probated is already held
in trust for the Indian by the BIA. [See 43 CFR part 4, Subpart
D]. It therefore appearas that the Office of Hearings and Appeals
lacks authority to astablish administrators or executors of the
astate as their authority is 1imited to those created by statute
and regulation. .

The election options areé covared in section six (6) of the Act.
Generally speaking, the Yurok enrollees are given the choice of two
options, Yurok Tribal Membership or lump sum payment. Section 6
(a) (3) provides same insight into the election process concerning
the election on behalf of the enrollees by third parties, parents
or guardians. This election, which 1is allowed o parents or
guardians, is extremely limited, It can be applied only where the
minor is the member of another Tribe and that Tzibe d4o0as not allow
dual enrollment. There is no similar paragraph which allows for
an option to be made Dy an administrator or executor of an egtata.
Congress obviously had taken into consideration the appointmeant of
thizd parties to make option elections 28 with the cass with
minors, its gilence concerning dacedents in poth the Act and the
legislative history indicates that congress had nc intention of
allowing third party representation. For thig reason it is my
epinion that the Act dces not allow the appointment of
adminigtrators or executors to act on pehal? of decedents.

Other secticns support this conclusion. Section 6 (a) (4) (B) of
the act sets the date by which “ime the election of an option must
pe made., Probate of the estates to determine heirship would be
zequired prior to this date to enable the heirs to make the
options. This would be difficult at best and would probably result
in daslay of implementation of the Act. Additionally, allowing
heirs to elect could rasult in reversing the alection of a decedent
i£ ne had, for exampls, alectad to be a Yurok and his heirsg timely
opted for the lump sum payment. Thera is no requiremant to give

7074
440436 08-26-91 04:53PM P0O04 H#34



SENT BY: YURI ;
0K TRANS TEAM ; 8-26-91 4:40FPM 3 7074440436 206 386 7322:8 S

notice to the heirs ox the estates of an elaection option as none
exigts. Further there appears to be no procedure for an appeal by
the heirs as the action or inaction of the BIA does not £it within
the description of adverse enrollmant action as defined in 25

C.F.R. section 62.4 (a).
illiam M. Wirtz f

Asgistant Regional Solicitor
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