(CASES DECIDED
N
THE COURT OF CLAIMS

July 1, 1844, to January 81, 1845

INCLUSIVE, IN. WHICH, EXCEPT AS OTHERWISE INDICA-
TED, JUDGMENTS WERE RENDERED WITHOUT OPINIONS

No. K-344. DrceMpee 4, 1944

The Indians of Califernia.

Indian claims; special jurisdictional act; treaties not rati-
fied; title under Mexican law; use and occupancy; cession.

Decided October 5, 1943; claimants entitled to recover,
subject, however, to oﬁsets if any, and amount of recovery
and offsets, if any, to be determined under Rule 39 (a),
Opinion 98 C. Qls. 583. Motion for new tmal overruled
January 4,1943.

Plaintiffs’ petition for writ of certiorari denied by the
Supreme Court June 7, 1943; 319 U. S. 764.
. In accordance with the opinion of the court (98 C. Cls.

583) and the order of the Supreme Court denying certiorari
(819 U. 8. 764), the case having been referred to a commis-
sioner of the court to ascertain values, a stipulation was
filed by the parties, which in part is as follows:

II

That the area of land for which the plaintiff Indians
are entitled to recover under the aforesaid jurisdictional
act ag found by this Court in its decision of October 5,
1942, is 8,518,900 acres; that the value of said land per -
acre as ﬁxed by the aforesaid jurisdictional act is $1.25;
that the total value of said land for which the plamtﬁf
Indmns are entitled to recover is the sum of $10,648,625.

' III

That there has been set aside byv the United States for
the plaintiff Indians as reservations and otherwise, by
884120—45~——55 T - 4
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Executive Orders, acts of Congress or otherwise a total
of 611,226 acres of land, which it is agreed had a value
of $1.25 per acre, or a total value of $764,082.50; that
the defendant is entitled to a credit or offset of said
sum of $764,082.50 against plaintiffs’ recovery on
account of land; that plaintiffi’ net recovery on
account of land shall be $10,648,625, minus $764,082.50,
or $9,884,502.50 v

. Thatthe déﬁnite items provided for in the unratified
treaties involved in this litigation, consisting of §oods,

wares, merchandise, and other chattels, which would have
been furnished if the treaties referred to in Exhibit “A”
to the petition herein had been ratified, were of the value
of $1,407,149.48, which amount the plaintiffs are entitled

* . to recover under the jurisdictional act and the aforesaid

. decision. of this Court.

v .
That the services and facilities which would have been

" supplied if the said treaties had been ratified would have

been furnished for a g}ariod of twenty-five (252 ears and
would have cost the United States the sum o g

57625200 :
. to supply, which amount the plaintiffs are entitled to

recover under the. jurisdictiopal act and the aforesaid

. decision of this Court. .

Vi

* - That the total amount which it is agreed the plaintiffs
: are entitled to recover under the aforesaid jurisdictional

act and the decision of this Court, subject however under
the aforesaid act and decision to the offsets specified in
t,hef fﬁllowing paragraph No. VII of this stipulation, is
as follows: -

On account of land as specified in paragraphs
II and IIT of this stipulation $9,:884, 502. 50

.Definite treaty items as specifled In paragraph

: 8 Wioﬁ,thisdsfiipt%ignn T .1,407,149. 48

 Bervices and facllities as spec paragraph -

Voftms sﬁgnlatlon - ; A B, 762, 200. 00
Y 717\ I emvgmmm e 1T; 053, B41, 88

. Vo ,
That the:total amount available to the defendant in

this action as offsets against the plaintiffe’ recovery under

the terms of the aforesaid jurisdictional act is made up

«of the following items:
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Disbursements made out of “gpecifie appropria-

tions for the support, education, health, and -

civilization of Indians in Oamorma”-_--;_.- $5, 547, 805 87
Disbursements made out of appropriations for

the Indian Service generally but by the ap- ’ ‘

propriation actg certain amounts were

apportioned to the Indian Service in Call-

fornia 1,573, 240. 66
OQut of disbursements made for the supportand =~ - -

maintenance of the non-reservation Indian

gchools at Fort Bidwell, Greenville, and

Riverside, Oallfornia . 4, 908, 044. 11
" Total ‘ , 12, 029, 060, 64

That the aforesald offsets in the total sum of $12,029,-

- 099.64, as set out in t’aiaa,ria,g'ra,ph VII above, shall be de-
ducted from the total amount which the plaintiff is en-
titled to recover, as stated in paragraph above,
namely, $17 053,94:1 98, making the net amount for which
%5dgment may 'be. entered by the Court the sum,- Qf

‘Whersupon, f.ollowmg the ﬁlmg of a raporb by the commige
sioner stating that “net recovery in favor of the: plaintiffs is
recommended in‘the sum of $5,024,842.34,” it was ordered
December 4, 1944, that judgment for the plaintiffs be'entered
in the net sum of $5,024,842.34. -

No. 45950, OcToBER 2, 1944
Huston St. Clair et aZ tradmg as Vzrgzma Smo]celess Goal
. Company.

Government contract for coal.” Upon a stxpulatlon filed
by the parties and agreement to comprise, and upon a mem-
arandum report by a commissioner recommendmg that judg-
ment be entered for the plaintiffi in the agreed sum of
$2,850.00, and on plaintifi’s motion for judgment, it was
ordered October 2, 1944, that judgment for-the plamtlﬁ‘ be
entered in the sum of $2,850.00,

No. 45051, OoTopER 2, 1944

/S’overezgn Pocahontas Company.

Government contract for coal. Upon a stipulation- ﬁled ,
by the parties, and an agreement to compromzsq, and upon
% memorandum report by a commissioner' recommending
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Dissenting Opinion by Judge Jones
discussions bored some of the membexs, even made some:pf
them sleepy, but then there was a fine, in addition to the dues,
if they didn’t attend the meetings. , D b

While there were regular meetings, and in. the citcums
stances, a rather full attendance, we do not see how that alters
the fact that the social, athletw, and sporting featurés were
o material part or purpose of the organization. In fact, iti ig
doubtful if the club could have survived but for such activi-
ties. It cost the member $20 to get in, but he could get out foxi
nothing, and many of them probably would have done so but
for the activities mentioned. However, with almost.every:
conceivable kind of social, athletic, and sporting undertaking,
plus the fact that many of their neighbors belonged and:'the
possibility of business advantage, it ig. not‘, unn&tura.l that theyi
shoyld remajpn as members. -

One natural inquiry is: Why did men ]0111 th1s orgamz&«
tmn? It does not seem. posmble that commonplace. discussiong -
of well-known principles could have been-the chief induce-
ment. Looking at-the entire set-up, it is inescapable that at
least a material part of the attraction ‘was the desire for social
contact with their fellow men, the desire to see and take part
in the athletie évents and of visiting with each other at.the
picnics and dinners. These things, the chance:of rubbing
elbows, of conversation with different individuals at their
frequent meetings, which were usually accompanied with food
of some kind, afford a more pla,usxble explanatmn of Whymen
wished to. belong to the club. . chen

It was not a poor man’s club The dues, mltmtlon :Eees,
and penalties for failure to attend show that: only a man of
~ fair means-could afford membership. e e

.The minutes of the meetings show that some form of sacial
: gathermg and - athletic features were almost:always:an<
nounced, evidently for the purpose of ‘keeping up interest
and thereby retaining .membership so that dues:would be
paid regularly. - Without these socinl and .athletic attrae-
tions the club could ‘not have lasted.” Those in ¢harge
ewdently realized this fact, as is shown by~ the gradually
increasing attention paid these activities.
The -Commissioner of Internal Revenue havmg declded
the issue adversely, the burden of proof is on ‘plaintiff ‘to
show ‘that these activities were not a material part or pur-
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pose of the organization. It has not discharged this burden.

I would hold that the social, athletic, and sporting fea-
tures are a material purpese of the organization, and that it
is thersfore subject to the tax. -

'Wnénmz, Gszwf Justz’ce_, co'nc'm"s in___this‘opinion.

THE INDIANS OF CALIFORNIA CLAIMANTS BY
.- U. 'S. WEBB, ATTORNEY GENERAL OF THE
STATE OF CALIFORNIA v. THE UNITED STATES

[No, K~344 Decided Octobex 5, 1942, Plaintif’s motion and defend-
ant’s motion for a new trial overruled January 4, 1943 1*

On tke Proofs

Indtan claims; recovery under specigl jurisdictional act; lands prom-
ised under jreaties nol ratified-—Under the terms of the special
jurisdictional act of May 18 19285, 45 Stat 602, as’ amended by the
act of April 29, 1830, 48 Stat. 259, it is held that the plaintiffg are

. entitled to recover, subject, however, to the deduction of oftsets,
if any, and reserving the determination of the recovery and the
"amount of sach offsets, if any, for further proceedings, as provided
in Rule 39 (a) of the Court of Clajms,

Same, title under Mexican low.-—Where the Indians of Ga!!fornia
consisted of wandering bands, tribes, and small groupg who had

_ been roving over the same territory before such territory was ac-

quired by the United States from Mexico; and where said Indians
had no separate reservations and occupied and owned no perma-

" nent sections of land; it is held that said Indiang possessed po
title to any particular real property existing under the Mexican
law_in California, Hayt Admn. v. United Statea and Utah In-
dians, 88 C. Cla. 455.

- Bame~Where the Indians’ of tCatifernias d&d«not quaﬁfy before the
Commisston created by the act of March 3, 1851, § Stat. 631, en-
titled “An Act to ascertain and settle the privgte land claims in

... the State of California;” it iz held that whatever lands they may

- ~have claimed became a part of the public domain of the United
. States. Borker v. Harvey, 181 U. 8. 481; United States v, Tttle

" Insurance & Trust Co., et al., 265 U. 8. 472. )

Bame; claim of session; use and occupancy.—The establishment by
the United States of a commission fo negotlate treaties with the
Indians of California, in order to localize said Indians on particu-
‘lar tracts and confine them in certain defined sections, was not
the recognition of a elaim of cession under thg Mexjcan or Spanish
law or the use and oecupancy of any “definite countyy.

Y

*Petition for writ of certiorari denied June 7, 1943.
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) Reporter’s Statement of the Case
Same; promise made and not falfiled.—In the negotiation of the 18
treaties with the Indians of Qalifornia, which treaties were ac-
" cepted by sald Indisns but were never ratified by the Senate of
‘the United States, a promise wag made to sald Indians whicn
was never fulfilled.
Same; moral claim; tort; plenary power of Congress—Under its
.. general-jurisdictional powers the Court of Claims cannot pass
on & moral claim nor recognize a ease sounding in tort but the
Congress hag repeatedly sent tort cases to sald Court for ad-
judication under specinl jurisdictional acts, and Congress can
confer-on sald Oourt jurisdiction to determine any sort of claim
. which the Congress has converted into a right of actien.
Same ~—Congress in it3 plenary powers can recognize an equitable
-+ eclaim, a moral claim, or any claim on the congcience of the Nation;
>~ United Blates v. Realty Qompany, 163 U. 8. 427, 440, 441, -
Same-~~In the instant case, the Congress not only has recognized
an equitable clalm but hasg gone further and has almost definitely
" defined the amount of recovery.
+Same;:logal: claﬁm—NQ__L@ggL.ﬂl&l!}_L_under any treaty or act of
mwmmﬁmm”uww
" forpia can be
" the lnsta
. @'ame, laking; interest ~TThere has been no takin which under the
" Constitution would require just compeusation and which would
" ‘involve interest.
- Beme; pleogding; wrpluaage»ln constming a’ pleading, if the pe-
""" tition sets out a cause of action within the purview of the jurls-
dictional act and also containg other assertions or claims which
do not fall within the rights conferred by the act, the latter can be
. excluded as surplusage and yet a good cause of actlon remaing,
Same, special acts sirictly consirued; esception in Indion claims.—
.. ‘Bpeclal; acis are strictly constmed as a general rule but there
',' aré exceptions in Indian cases under the broad doctrine that the
Indlans are wards of the Nation: ' Bmggn v} Ig]mted_.gt_gtes,
160018889411 o ,,',

T h" Re?orter’s statement of the ease: -

- Meesrs. Earl Warren and H. H meey for the plamtxﬂ's.
““Messrs. Raymond T. Nogle and @Qeorge T. Stormont, with

whom was My, Assistant. Attorney Gemgml vanan M.

tht&ll,tor the defendant, , - - . DT

'I'he com;t made specml ﬁndmgs of fact ag follows: ';
- -1, This case is before the Court under the Jurisdictional
Act ~of May 18 1928 (45 Stat 602) as amended by the Act

BRI

i

7
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= ' Reporter’s Statement of the Canse
of April 29, 1930 (46 Stat. 259), which authorizes this Court
to hear, adjudicate, and render final judgment, determining
the equitable amount due from the United States on all claims
of whatsoever nature the Indians of California, as defined
in section 1 of the Jurisdictional Act above cited, may have
‘against the United States by reason of lands taken from them
in the State of California by the United States without
compensation, or for the failure or refusal of the United
States to compensate them for their interest in lands in the
state which the United States appropriated to its own pur-
poses without the consent of said Indians; and to-determine,
‘adjudicate and render final decree:in the matter of all equit-
able claims relating to the-loss sustained by these Indians
on account of their failure to secure and receive the lands,
personal property, services, facilities, aids, improvements and
compensation ‘provided for or proposed in those certain
eighteen unratified treaties executed by certain chiefs and
headmen of the several tribes and bands of Indians of Cali-
fornia and commissioners representing. the. Umted Stabes
between March 19, 1851:and January 7, 1852.
< 2,.The aforesmd eighteen treaties, on: June 1 1852, were
transmxtted by the President, Millard Fillmore, to the Senate
of the United States for its constitutional action thereon.
‘On June 28, 1852, the Senate, considering each of the treaties
as in Committee of the Whole, unanimously refused to ad-
. vise and consent to the ratification of all and several of the
aforesaid eighteen treaties and ordered that the resolutions
rejecting the treaties: be laid before ithe President of the
United States. The. records of the United States Senate do
not reveal t;he reasons: for the adv&rse actuon on the- -afore- -
sald treaties. - - RN
* 3. The plammﬁs, herem desxgnated as/fEhe Indlans of Cah—
fornia, comprise all Whe various tribes, bands
and rancherias who wererliving in the State of California
on June 1, 1852, and their descendants living in the state.on

May 18, 1928—such definition and. desxgnatmn havmg been
Me Jurisdictional Act, ¢

"In accordance with the provisions of sections 1 and 7 of
the act, the Secretary of the Intenor caused to’ be prepared
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approved on. May 17, 1933. The census roll is filed as a
permanent: record in the Bureau of Indian Affairs, Depart-
ment of the Interior, Washington, D, C. It contains the
names of 23,571 Indians who collectively under the appella-
tion “The Indmns of California” bring this sunit.

- 4. Prior to May 14,1769, the date of the arrival in the terri-
tory now comprised in the State of California of one of the
first exploring expeditions of the Kingdom of Spain by way
of Mexico, the Indians in the state lived in their primitive
and aboriginal condition, divided into many separate and
distinct bands, tribes and rancherias, enjoying the sole use,
occupancy and possession of all the lands-in the State of
California, undisturbed by any European power. The King-
dom of Spain extended its dominion over what is now the
State of California, and under its probectmn, the ecclesmstlcal
authorities established Catholic missions, twenty-one in num-
ber, along the western coast of California from the city of
San Diego to Sonoma, north of San Francisco, California,
but leaving the greater part of the state to the free and
undisturbed occupancy of the aboriginal inhabitants. In the
year 1810, Mexico revolted and established its independence
of the Kingdom of Spain in the year 1824. From that date
the Indians of California were under the rule of the Mexican
Republic. On May 13, 1846, a state of war was declared to
exist between the United States and the Republic of Mexico.
Peace ‘between” the two nations was re-established by the
signing of the Treaty of Guadalupe Hidalgo, proclaimed b
the President of the United Statés on July 4, m
the lands now included in the State of California were ceded
to the United States by the Republic of Mexico in said treaty.
Under and by the provisions of the first section of the pro-
" tocol annexed to the Treaty of Guadalupe Hidalgo, which
‘referred to and by reference adopted the third article of the
Treaty of Louisiana, proclaimed October 21, 1803, the Gov-
ernment of the United States was required to maintain and
protect: the inhabitants of the State of California and other
territory:included in said-treaty - (a-large-part of the-in-
habitants of the State of California then being Indians in -
their aboriginal state) in the free enjoyment of their hberty,
property-and .the religion which:they profess :
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By :Section. 16 of the Act of March 3, 1851, 81st Congress,
$essxon II, Chapter 41, (9 Stat. 631~634:) entitled “An act
o ascertain and settle Land Claims in the State of Cali-
, forma,” provided among other things as follows:

- ‘Secrion 16, And be it further enacted: That it shall
be the duty of the commissioners herein provided for to
ascertain and report to the Secretary of the Interior the
tepure by which the mission lands are held, and those
held by civilized Indians, and those who are engaged in
agriculture or labor of any kind, and also those which are
‘occupled and cu}tlvate by Pueblos or Rancheros »
Indians, -

“ At the time of the passage of this act the greater portion
of the TIndian tribes and bands and rancherias in the State of
California were uncivilized and earned their living, not by
agriculture, but by fishing, hunting, and the gathering of
.. seeds, acorns, and -dther nuts; fruits, roots, and the natural
production of the soil, rivers, lakes, and streams of the State
of California. The majority were untutored and illiterate
and 'did not speak nor understand the English language.
Lands occupied by the Indians had been invaded by thou-
sands of white men who had come to California for the pur-
‘pose of xmmng gold which had been discovered there in the
year 1848,  Lands occupied by the Indians were overrun;
-théy were overwhelmed and surrounded by the invading host

of whlte 1mm1grs.nts The Igdlmxs_____oigghfmjhd_mot

Pl

‘dbove cited. '
16 On or about March 18, 1851, and prior to the acqulsltwn
from Mexico of the termtory now comprised within the State
of California under the Treaty of Guadalupe Hldalgo, ‘the
tribes; bands, and rancherias of Indians’ then living in the
State-of California, including those-nsimed in the eighteen
unratified treaties referred to and set forth in plaintifi’s ex-
hibit No. A, made a part heréof by reference, and the indi-
vidual Indlans comprised within said tribes, bands, and
ra,ﬁchﬁrlas, and such’ individual Indisns then- 11v1ng in the
state- s were not members of any such tribes, bands, and
rancherias, lived on, occupied, used and possessed, by im-
mermorial use after the manner and customs of Indlans in the
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aboriginal state, a vast area now comprised within the terri-
torial limits of the State of California and estimated to con-
tain movre -than 75,000,000 acres of land. The Indians; in. .
large part, lived in a primitive condition, earning their living
by hunting and fishing and the gathering of the natural
products of the soil, the forest, streams, and lakes. :
" 7. With the object in view of effecting a settlement with
the Indiuns living in California of all their rights with refer-
ence to the occupancy and use of land in the state, the
President, of the United States, in accordance with the Act
of September 30, 1850 (9 Stat. 544) appointed three com-
fnissioners for the purpose of conducting negotiations logk-
“ing to the execution of treaties with the tribes, bands and
vancherias of .Indians in the State of Cahforma, actmg
through their ch1efs, captains and head men representing
them and acting in their behglf. i

Between March 19, 1851, and J anuary 7 1852, both dates ‘
inclusive, the commissipners, acting under then‘ specml in-
structions from the Secretary of the Interior, met “with the the
thefs, —captains and head men of the tnbes, bands. and
rancherlasef.lndmgs in the State of Cahforma ‘whose names
are o et fwwlon, At the special
instance and request and upon the invitation of the ;afore-
said commissioners representing the United States, the chlefs,
ceptains and head men made, entered into and executed a
series of eighteen certain treaties with the United States of '
America, copies of which are’.attached to the petition
and marked “Exhibit A,” and. made 8 part hereof by‘
reference. . -

.8. The aforesmd elghteen treat:es prowded in- sub%am:
that the tribes, bands and rancherias, and the individual, In-
dians comprised within them, acting through ﬂlel!‘ chiefg
captains and head men, acknowledged the sovereignty of the
Umtad States undertook and promised to hve on terms of

ltﬁ cltlzens, and with each other and all Indmn trxbes 1o
ﬁarego private retaliation and to assist in maintgining peace.

. They further agreed to forever quitclaim to the govern:
_menp of the DUnited, States any and all lands to which: they
may ever have had any claim or title.
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. The treaties provided that certain delimited areas of lands

within the territorial boundaries of the State of California
should be set aside as reservations and “forever held for
the sole use and occupancy” of the Indians signing the respec-
tive treaties. In some instances hunting and fishing rights
were guaranteed outside the boundaries of the reservations.

“Tn addition to these promises it was further provided that
the United States should furnish to the Indians mentioned
in each treaty, certain goods, wares and merchandise, live
stock, clothing, implements of husbandry, subsistence sup-
" plies, and various educational, industrial, health and other
facilities, including buildings and a geneml plan of admin-
istration of their aﬁ’au s, with the object in view of establish-
ing them in a new habitat and encouragmg them to adopt a
cxvzhzed mode of life.

.9, After the rejection of the elghteen treaties by the Senste
‘of the United States no further governmental effort was
made to negotiate treaties with the Indians of California.
The policy was adopted of dealing directly with them by
legislation of the Congress and through the instrumentality
of Executive Orders of the President. Indian- Affairs in
Califorma were placed under the’supervision ‘and’ control
. "of ‘agents and. other employees of the Indian Bureau, De-
partment of the Imterior. Such hm1tedmghts in land as
the: Indians of California now possess.and. enjoy were given
to them by Acts of Congress, special and general by purchase
and by Executive Orders of the President, - ° ’

10, The lands which were proposed to be set aside as reger~
vp,tions for the sole perpetual use and ocenpancy of the tribes,
*-bands and-rancheriag of the Indiaps of California, parties to
. the eighteen unratified trenties, are descfibed therein by metes
and bounds. - They: are shown on the.official map. prepared
at the request of the Secretary of the Intarior by -the Com-
missioner of the General Lgnd .Office as a public document.
These reservations werg. never sef aside and reserved to the
Indians of California, parties to the sald ‘treaties, in the
manner and form provided for therein, ... '

The total area in the aforesaid proposed resarvatlons has
~:been offigially computed to:be eight million, five hundred and
sightesn ﬁhousand (Rine: hundred (8,518,000) - agres; and in-
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cludes a large acreage comprised within reservations subse-
quently established by the Government for the benefit of the
Indians of California. Dot

11. The Attorney General of the State of California, ik
presenting the amended petition, is acting by and with the
consent and authority of the State of California, expressed
in the act of the legislature of California, Chapter 643, Stat-
utes 1927, page 1092, entitled “An Act authorizing the Attor:
ney General to bring suit against the United States in the
Court of Claims in behalf of the Indians of the Stateef
California in the event that the Congress of the: United.

States authorizes the same,” which act reads: = .- .- .

Sko. 1. In the event that congress of the United States
by legislation has heretofore or may hereafter authorizé
the attorney general of this state to institute a suit or

.. suits in the court of claims in behalf of the Indiansiof -
-the State of California, the attorney general is herehy.
. authorized with the approval of the governor of this
~ state to cause suit or suits to be instituted and to employ
special counsel to assist in the prosecution of suit or suits
and to pay all necessary expenses incident thereto from
moneys appropriated to, the attorney general; provided,
_ that the congressional authority therefor shall provide
that in the event the court shall render judgment against .
the United States the State.of Califarnia.shall be re-
imbursed for all necessary costs and expenses incurred
by said state; provided, that no reimbursement shall' be
made-to the State of California for the services rendered
by its attorney general in person..

*t12; On November 8, 1938, Earl Warren was duly elected
Attorney. General of the.State of California, and on Janusry
2, 1939, entered upon the performance of his. official: duties!
succeeding U. 8. Webb in that office. * As the duly elected;
qualified and acting Attorney General of the: State ofCalix
fornia, he is now performing all the duties in connection
with this suit 'devolved upon-him by the Jurisdictional Alet
{48 Stat. 802) and authorized by -the act of ‘the legistatuts
of the State of California as set forth in' Chapter 643, Statuited
1927, page 1092, quoted’in Finding 11, hereof.

The. court decided that under the' torms. of tlis: jurisdied
tigngl:.act . the plaintifis; wers entitled - to. recover, -subjeet
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however, to the deduction of offsets, if any, and reserving
the determination of the amount of recovery and the amount
of such offsets, if any, for further proceedings, as prowded
in Rule 39 (a) of the court.

WHALEY Chief Justice, delivered the opinion of the court:

This case comes'to the court under a special private act
of May 18, 1928, 45 Stat. 602, as amended by the act of April
29, 1930, 46 Stat 259.

In 1850 the Congress passed an act car 1y1ng an appropr ia~
tion “to enable the President to hold treaties with the various
Indian tribes in the State of California.” (9 Stat. 544,558.)
Commissioners to negotiate treaties were appointed by the
President and during the period from March 1851 to January
1852 negotiated eighteen separate treaties with some of the.
tribes and bands of Indians of California. These tribes and
bands of Indians constituted about one-third to-one-half of
the tofal number of members of tne tribes and bands in
‘California at that time. The treaties were of the same gen-
eral character. - In each treaty there was set apart s certgin
district of country to be forever held for the sole use and
occupancy of said tribes of Indians. The Indian tribes on
their part agreed to forever quit claim to the United States
any and’ all-lands to which they or either of them now
or may ever have had claim or. title whatsoever. There
were provisions made for the supplying by the United States
to-the Indians of cattle, fayming implements, blacksmiths,
and schools and teachers, to be mamtamed and paid for by
the.Government for a definite peried. " These treaties wers
transmitted to the Senate by President Fillmore. On June
28, 1852, the Senate refused to ratify.all and several .of the
elghteen treaties. :

- The Indians of Cahfornla conszst of wandermg ‘bands,
tribes, and small groups, who had been raving over-the sgine
termtory during the period under the Spanish and Mexican
ownership, betore-the treaty between Mexico and the United
States whereby California was acquired by the United States.
They had no separate reservations and occupied and owned
no permanent sections of land.. They. and their forebears
had roved uver thig country for centiiries. . 'I‘h@y possessed
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no 'title. to«,any particular real property existing under the
Mexican law in California. Hay#, Admn. v. United States
and Utah Indians, 88 C. Cls, 455. Ex. Doe. No. 50, H. R. SOth
Cong. 2d Sess. p. 77.

These Indians did not quahfy before the Commission
created by the Act of March 38,1851, 9 Stat. 631, entitled “An
Act to ascertain and settle the private land claims in the
State 6f California.” Therefore whatever lands they may
have claimed became a part of the public domain of the
United States. Rarker v. Harvey, 181 U. S, 481; United
States v. Title Insurance & Trust Co. et al., 265 U. S. 472.

However, these Indians were roving over the State of
California when the “gold rush” began and the white men
paid no attention to any elaims the Indians asserted to any
portion of this termtory This resulted in bloody clashes
and reprisals.

‘The object of the National Government in prov1d1ng a
Commission to negotiate treaties with these Indians was to
localize them on particular tracts and confine them in certain .
defined sections. There was no recognition of a elaim of
cession under the Mexican or Spanish.law or the use and
occupancy of any definite country. It -was simply.a fair
and just solution of a very troublesome situation in a newly
acquired territory and was to avoid clashes between the white
ang red - men. The Government simply held out a promise
to the Indians that certain territory would be ceded to them
for their permanent residence and certain provisions were
made to civilize what were. .considered uncivilized tribes,

+bands; and groups. ‘The Indians, bands, and tribes, who

signed these eighteen treaties, on their part agreed to move
~ to these regervations; relinquish all claim to any and all other
lands; and to abide in-peace and harmony with the white man,

~There was'a promise made to these tribes and bands of
Indians and accepted by them but the treaties were never
ratiﬁed so the promise was never fulfilled. '

From 1852 -this matter lay dormant for -almost. eighty
years.” In 1928, Congress passed & private act, 45 Stat 602,
supra, which reads as follows:

* Be it enacted by the Senate and House of Representa-

tives :of - the ‘United States of *America’ in- Congress
assemb ed That for the purposes of this act the Indians
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of California shall ba defined to be all Indians who were
residing in the State of California on June 1, 185
fheir.descendants now living in said State. - -

Sec. 2. All claims of whatsoever nature the Indians
of. California as defined in Section 1 of this act may
have agninst the United States by reason of lands taken

© from them. in the State of California by the United

States without compensation, or for the failure or re-
fusal of the United: States to compensate them for their
interest in. lands in:said State which the United: States

. appropriated to'its own purposes without:the consent
of said Indians, may be submitted to the Court of Claims

by the Attorney General of the State of California act-

ing for and on behalf of said Indians for determination

of the-equitable amount due said Indians from the United

States;. and jurisdiction is hereby conferred upon the

- Court of Claims of the United States, with the right of

either party to appeal to the Supreme Court of the

 Dnited States, to hear and determine all such eqnitable

claims of said Indians against the United States and to
render final decree thereon. : : : :

1t is hereby declared that the loss to the said Indians
on account of their failure to secure the lands and com-
pensation provided for in the etghteen unratified treaties

48 sufficient ground for equitable relief. - - -

Skc. 8. If any claim or claims bé submitted to] said

_courts, they shall settle the equitable rights therein, not-
withstanding lapse of time or statutes’ of limitation or
‘the fact that the said claim or claims have not been pre-
“‘sented to any other tribunal, including the Commission

created by the Act of March 3, 1851 (Ninth Statutes at

. Large, page 631) : Provided, That any decree for:said
~ Indians:shall be for an amount equal to the just value
-of the compensation provided or proposed for the In-

dians in those certain eightgen unratified treaties ex-
ecuted by the chiefs and head men of.the several tribes
and bands-of Indians of California and submitted to
the Senate of the United States by the President of the
United States for ratification-en-the 1st day of June,
1852, including the lands described therein at $1.25 per
acre. Any payment which may have been made by the
United States or moneys heretofore or hereafter ex-

" pended to date of award for the benefit of the Indians

of California, made under specific appropriations for

- “the_support, education, health, and civilization of In-

- dians 1 California, including purchases of land, shall

. -notbe pleaded as an estoppel but may -be pleaded by

way of set-off,.; -

533128—43—vol, 68——89
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Sro. 4. The claims of the Indians of California under
the provisions of this act shall be presented by petition,
which shall be filed within three years after the passage
of-thisact. Said petition shall be subject to amendment.
The petition shall be signed and verified by the Attorney
General of the State of California. Verification may
be upon information and belief as to the facts alleged.
Official letters, papers, documents, and public records,-or
certified copies thereof, may be used in evidence, and
the departments of the Government shall give the said
attorney access to such papers, correspondence, or fur-
nish such certified copies of record as may be necessary
in the premises free of cost. .

Sec. 5. In the event that the Court renders judgment
against the United States under the provisions of this
Act, it shall decree such amount as it finds reasonable
to be paid to the State of California to reimburse the
State for all necessary costs and expenses incurred by
said State, other than attorney fees: Prowvided, That no
reimbursement shall be made to the State of California

for the services rendered by its Attorney General.

£C. 6. The amount _@Magy.gadgn&r;&.smll_baﬂueﬂd
in the Treasury of the United States to the credit of the
Indians of California and shall draw interest at the rate
of 4 per centum per annum and shall be thereafter sub-
ject to appropriation by Congress for educational, health
industrial, and i

' 1d
. Indians, including the purchase of lands and buildi §
- of homes, and no part of said judgment shall be pai

‘out_in per capita payments to said Indians: Provided,

at the Secretary of the Treasury is. authorized and
directed to pay to the State of California, out of the

,groceeds of the judgment when appropriated, the amount

ecreed by the Court to be due said State, as provided
in section 5 of this Act. = : '

Skoc. 7. For the purpose of determining who are en-
titled to be enrolled as Indians of California, as provided
in section 1 hereof, the Secretary of the Interior, under
such rules and regulations as e muy preseribe, shall
cause a roll te be made of persons entitled to enrollment.
Any person ciaiming to be entitled to enrollment may

- within two vears after the approval :of this Act, make
aﬁl&ppl__i,ggﬂgggﬁwgitmg_to the Secretary of the interior

for enrollment. At any time within three years of the
approval of this Act the Secretary shall"have the right
to alter and revise the roll, at the expiration of which

“time said roll shall be closed for all purposes and there-

after no additional names shall be added thereto: Pro-
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wided, That the Secretary of the Interior, under such rules
and regulations as he may prescribe, shall also cause to

bs made, within the specified ti
jans in California other than Indians that come
‘within the provisions of section I of this Act. [Itahcs

ours.]

On August 14, 1929, the Attorney General of California,
acting in hlS official capacity, duly filed in the Court of Claims
of the United States a petition verified by him. The title
of the case is “The Indians of California, claimants, by U. S.

‘Webb, Attorney General of the State of California. » A gen-
eral traverse was filed by the Goyernment.

After the period of three years, mentioned in ‘the above
‘act, in which a petition could be filed by the Attorney Gen-
eral of California, had expired, the Attorney General ap-
plied to the Court of Claims for leave to amend the original
petition, which was granted and on March 14, 1932, an
amended petition was filed. The defendant did not file a
general traverse or other pleading to the amended petition.

‘Both parties filed requests for findings of fact. '

"~ The plaintiffs’ position is thatf, under the terms of the
jurisdictional act, the Congress has admitted or assumed a
limited liability arising out of the failure and refusal of the
Senate to ratify the eighteen treaties, and the Court is only
‘called upon to ascertain the amount due and enter a decreg.

The defendant contends:

(1) That the orlgmal petition not bemg within the 2~

thorization expressed in the jurisdictional act, the Court is
without jurisdiction of the amended petition, it havmg been
filed after the expiration of the-hm1tatlon contained in the
]unsdlctmnal act.
" (2) That the claim arising out of-the alleged failure of
the United States to protect the asserted property nghts of
the plaintiff Indians under Spanish and Mexican law is with-
out basis for the reason that they had no property rights
as asserted. ’ )

(8) That the langnage of the jurisdictional act relied upon
by the plaintiffs as creating a right of recovery through an

~ implied ratification of the eighteen unratified treaties does
" not have that effect, but simply means that “equitable relief’
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on the basxs prescribed in the act shall be apphed by thls Court,
if the failure of the United States to perform its assumed
obligation under the treaty of Guadelupe Hidalgo and pro-
“tect; the property rights of the Indlans of Cahfornm presents
" a basis for 3ud1c1a1 relief, =~

. (4) If the provision relied upon by the plaintiffs creates

2 liability out of an alleged moral obhgatlon, power to adju-
"dicaté the claim arising thereunder is not conferred upon
the Court by the terms of the jurisdictional act.. =~

"(5)- The provision in question does not ‘create or assume
“a liability but directs the Court to adjudicate a moral claim
through the apphcatmn of legal prmmples, and is therefore
invalid.

" The first contention of the defendant involves a question
of pleading.” It is asserted that the Attorney General of
California, who, alone, was authorized and empowered to
‘bring a suit in the Court of Claims for all the Indians of
"California, has failed to do so and has only sued for those
"bands and tribes mentioned in the eighteen unratified treaties
and, as a consequence, a decree, if any, could only be entered
‘m behalf of those bands and tribes.

In construing a pleading, the complamt as a whole must
'.be considered and not particular and segregated sentences or
paragraphs The jurisdictional act which permits the suit
"to'be brought must also be considered along with the claims
made in the petition. If the petition sets out a cause of
“action within the purview of the jurisdictional act and also
‘contains other assertions or'claims which do not fall within

© 'the rights conferred by the act, the latter ¢an be excluded
"as surplusage and yet a good cause of action remains. Special
acts are strictly construed as a. general rule but there are
«exceptions to the rule in Indian cases under the broad doc-
trine that the Indians are wards of the Nation. The well-
“established rule is that in construing a special act the Court
will take into consideration the language of the act, the nature
of the case, and the surrounding circumstances in order to
-ascertain and carry out the legislative intent. This rule goes
back to the case of Braden v. United States, 16 C, Cls. 389, 411,
‘and has been repeatedly followed i in cases.too numerous to
cite,
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*The original complaint starts out by alleging that “the
Indians of California, as hereinafter defined, acting herein
by and through U. S. Webb, Attorney General of the State-
of California, * * * respectfully present the following
facts.”
~ There was no Nation, band, or _tribe known or identified
as the “Indians of California. ” As the defendant so aptly -
5ays, it 1s a term of art. But the jurisdictional act designates
the Indians of California as “all Indians who were residing’
in the State of California on June 1, 1852, and their descend-
ants now living in said State.”

"In Paragraph XV of the original petition lt is alleged-
“thig petition is presented by the Attorney General of the
‘State of California in conformity with and under authority -
of that certain Act of Congress, Public Law No. 423, 70th
_ Congress, First Session, approved May 18, 1928, acting herein
for and on behalf of the Indians of California as defined in
said Act, wluch Act isentitled and reads as fo}lows » [Itahcs
ours. ] :

The Indmns of Cahforma, as defined in the 3urxsdlct10nal
act, are all Indians who were on June 1, 1852, residing in that
State, and their living descendants. It is true that Para-
graph XVII of the original petition alleges the claimants
are those Indians mentioned in the eighteen treaties. But :
this allegatlon can be stricken from the petition and there
still remains sufficient to shew a good cause of action as
granted by the jurisdictional act. This allegation is mere -
surplusage and under the terms of the special act could be
given no application. The act-would not permit these par- -
ticular Indians alone to either maintain a suit or to recover

- should the Court decree an award. In our opinion, the peti- .
- tion, taken asg a whole, presents a gnuse “of- actmn for all:
Indians of California. =

It may be mentioned also that, after the three year hm1ta~
tion clause in which a petition shall be filed by the Attorney:
General in behalf of these Indians, there follows the clause -
“Baid petition shall ba subject to amendment.” The Con-
gress must have felt that amendments to the original petition
might be necessary when this clause was inserted. The inser--
tion of this'sentence after the Iumtatmn in whzch a petztlon
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should first be ﬁled could only-mean that after the petition
had been filed within the three years 1t was subject to amend-
ment, ‘

- The plaintiffs filed, after the three-year period had expired,
a motion to amend, and ‘the Court, after due consideration,
granted the motion, and an amended petition was filed. The
amended petition simply clarified certain doubtful allega-
tions, and made them more definite, There was no enlarge-
ment of the.amount sought to be recovered in the orginal
petition. '

A liberal rule should be apphed when the defendant has
notice from the beginning that the plaintiffs set up and are
trying to enforee a claim against it because of special con--
duct. N. Y. Centrdl R. B. v. Kinney, 260 U. S. 340, 346.

The cases cited by the defendant are inapposite. :

In Choate v. Trapp, 224 U, S. 665, 675, the rule of con-
. struction, recognized without exception for over a century,
has been “doubtful expressions, instead of being resolved in
favor of the United States, are to be resolved in favor of a
weak ‘and defenseless people, who are wards of the nation,
and dependent wholly upon its protection and good faith.”

The second contention of the defendant is gn assertion of
law. It is contended that, as these Indians had no claim
under Spanish and Mexican law, any claim arising out of
the failure of the United States to protect their property
rights would be futile. This would doubtless be true if
any such claim were made, but none is made.

The claim sued on is one arising under an act of Congress
that says the promise made to these Indians in negotiating
treaties with ‘them, and afterwards not carrying out that
promise by ratification, is sufficient to constitute an equi- |
table claim allowing all the Indians of California to recover
the amount specified in these unratified treaties, both in the
value of the land promised to be set aside and the other com-
pensation provided, and granted a right of action thereon.

Congress ripened the promise into an equitable claim.
The failure of Congress to set apart certain reservations for
these Indians in 1852, and its failure to provide the goods,
chattels, school houses, teachers, ete, was recognized as a loss
to these Indians and was made by the Cong1 ess an equitable
claim to be paid in money value.
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The act does not in any place set out a lemJt is
the recogmtmn of an equitgble claim and is repeatedly SO re-
“ferrad to i the jurisdictional act. Congress in itg plenary -
p_cgyz@_‘s.,can_recog:mze-an“equltable, a_moral eclaim, or any -
claim on the conscience of the nation, : United ﬁmv;
Realty Company, 163 U. S. 427, 440, 441.

In the instant case this is clearly admltted and recogmzed
in the last paragraph of section 2 of the jurisdictional act
which reads as follows:

It ig hereby declared that the loss to the said Indians
on account of their failure to secure the lands and com-
pensation provided for in the elfhteen unratified treaties

. 1s sujfficient ground for equitable relief. [Italics ours.]

It is in the power of Congress to grant any kind of relief
which its wisdom dictates. There have been many instances
of the recognition of moral claims, even gifts and bounties.
Under its general jurisdictional powers the Court of Claims
cannot pass on a moral claim, nor can it recognize a case
sounding in tort. Radel Oyster Co.v. United States, 18 C.
Cls. 816 ; Mansfield et al. v. United States, 89 C. Cls. 125 Stubbs
v. United States, 86 C. Cls. 152. But the Congress has re-
peatedly sent tort cases to this Court for adjudication under
special jurisdictional acts. The Congress can confer on this
Court jurisdiction to determine any sort of claim which the
Congress has converted into & right of action.  United States
v. Bealty Co., supra.

In the mstant case the Congress not only has recogmzed
an equitable claim but has gone still further. The amount
of recovery has been almost definitely defined. The land
which is described in the respective treaties is'to be valued
at a fixed price. The chattels and gther articles promised
to be supplied are capable of havipg-their value ascertained
as of the date of the treaties. The value per acre is fixed
in the jurisdictional act and it is only necessary to sscertain
the.pumber of acres in the rmma
eighteen treaties. The .chattels and services are named in
the treaties so it is only necessary to ascertain the amount
which would purchase them at the time when Cnngress faﬂed
to ratify the treaties.

" As against this amount the ]umsdmtmnal a,ct prov1des the
Government may plead by way of set off “any payment which
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may have been made by the United States or moneys hereto.
fore or hereafter expended fo date of award for the benefit oi
the Indians of California made under specific appropriations
for the support, education, health, and civilization of Indians
in Californis, including purchases of land.” [Italics ours.]

There can be no denial of the fact that, when these Indians
did not receive the eighteen separate tracts of land set aside
for them in the treaties and the other perquisites therein
mentioned, a loss was sustained by them which would not
have happened jf the Congress had carried out.the promise
by ratificationiof the treaties. Years afterward, the Con-
gress recognized this loss to these Indians, and attempted
to make restitution in money by converting this loss into
an equitable claim and directing this Court to ascertain the
amount in dollars and cents and-enter a decree when the
amount was ascertained.

This case does not mxal,g.the_paymentior.land_of,mhm
the Indians had a cession, or use and occupancy. No legal

claim nunder any treaty or act of Congress setting aside land
for the use of the Indians of California can be sustalned.

The decree can only be for a fixed amount of compensation.
There has been no taking which under the Constitution would
require just compensation to be paid and therefore would
involve interest. - The amount awarded would only be in full
settlement of a recognized equitable claim which the Con-~
gress has ordered the Court to ascertain, and, after ascertain-
ment, to enter a decree. The amount so recovered is not to
go to the Indians of California per capita nor is it to be dis-
bursed in any other individual manner. Under the juris-
dictional act it is to be placed under the care of the Secretary
of the ‘Treasury, and draw four percent interest.” That is
not all. The Congress alone can appropriate from the fund,
o established for the Indians of California, from time to
time, such sum ag, inits discretion, seems wise, and even
these appropriations are to be “for educational, health, in-
dustrial -and other purposes:for the benefit of said Indians
including ‘the purchase of lands and building of homes”—
beneficial purposes for the elevation and _progress of these
Indlans to better cltlzenshxp R TE

The other ‘contentions of the defendant are answered

‘(;,§
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" Sylisbus”
by what has been S&ld abovne FUrther observatwn 1s un-
necessary ‘

As this case is brought under Rule 39 (a), Whlch provides
the Lourt should decide only the law and factg, a Judgment
eannot be entered.

The Court is of the opinion that the plamtlﬁs ‘are entltled
to recover the value of the land set, out and descmbed in the
eighteen unratified treaties at the, price per acre, pamed in
the jurisdictional act, and the.value of the other articles,
chattels, and services as of the date of the failure of the
Senate to ratify the treaties. As this claim does not involve
a taking of land by the Government for which just com-
pensation shall be made, but only compensation for an
equitable claim, no allowance of interest is permitted or
allowable.

“The case will be referred to a Con1m13310ner of the Court
to ascertain the values and report to the Court. If a stipu-

lation cannot be entered mto, both partles may. take test;mony
on these issues.

It is so ordered,

MappeN, Judge; JoNes, Judge, WHr'rAKER, Judge, and
ImmmnN, Ju/lge, comeur. - . . .,

—

JOHN M. WHELAN & SONS, INC,, v. THE UNITED,
STATES /

S SAL T e, £ RN
[No 44022 Decided October b, 1842, Plninmrs moﬁqm ﬁor new triad
overrnled February 1 1643]* .
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Gnvemmem: coniract ;- deciston of mmtraotim oﬂ!car not arbztmw,gm‘

unreagonable~Wheve plaintiff, ‘contragéor, ehtered fnto 8 cops: -

. tract with the Government to furnish all materials snd to nertorm
" all work for the construction of officers’ guarters at Fort Mon-
" mouth, New Jersey, sald work to be completed Augnst 5, 1934 ; und
i where thereafter time for completion was extended, because of

- | severa weather ‘and extra work authorized by proper change ordsr,
G nntl} -November 80, 1634, ang the contract. price was increased

‘ beeause of such extra work; and where on November 112, 3,934,

*Petition for writ of certiorari denled June 14, 19848, .



