
THE COURT OF CLAIMS 

INCXAYSIVE, IN WHICH, EXCEPT AS OTHERWISE INDICA- 
TE?, < ,  JlJ'?3GMENTS 1 WERE REND$REQ WITHOUT OPINIONS 

No. EC344. Diw~amm 4,W 

The Indium of Calif mia. 
Indian claims; special jurisdictional &; treaties not rati- 

fied; title under Mexican law; use and occupancy; cession. 
Decided October 5, 194$; claimants entitled to recover, 

subject, however, to offsets, if any, and amount of recovery 
and oilsets, if any, to be determined under Rule 38 (a), 
Opinion 98 C.  als. 588. Motion for nsw t c i j  o~~pruled 
January 4,1948. 

Plaintiffs' petition for writ of certiorari denied by the 
Supreme Court June 7,1943 ; 319 U. S. 764. 

In accordance with the opinion of the court (98 C. (31s. 
583) and the order of the Supreme Court denying certiorari 
(319 U. S. ?M), the case having bean r e f e d  to a commis- 
sioner of the court to ascertain vtalues, a stipulation was 
filed by the parties, which in part is as follows: 

That the area of land for which the ~laintiff Indians 
are entitled to recover under the aforesaid jurisdictional 
act as found by this Court in its decision of October 5, 
1942, is 8,518,900 acres; that the value of said land per.  
acre as fixed by the aforesaid jurisdictional act is $1.25; 
that the total value of said land for which the plaintiff 
Indians are entitled to recover is the sum of $10,648,625. 

, ~a 
That there has been set aside by the united States for 

the plaintiff Indians as merviltions qnd otherwise, by 
684120-4&--66 817 



Executive Orders, acts of Congress or otherwise a total 
of 611,226 acres of land, which it is agreed had a value, 
of $1.25 per acre, or a total value of $764,032.50; that 
the defendant is entitled to a credit or offset of said 
sum of $1fX,032.M) against plamMs' recovery on 
account of land; that plaintiffs' net recovery on 
account of land &all be $10,648,625, minus $764,032.60, 
or $9,884,692.60 

TV 
, That the definite items provided for in the unratified 
treaties involved in this htigation, consisting of 04% 8 wares merchandise, and other chattels, which woul have 
bean hunished if the treaties referred to in Exhibit "A" 
to the petitidn herein had bwn ratified? were of the value 
of $1,457,149.48, which amount the plamtiffs %re entitled 
to reoover under the jurisdictional act and tbe aforesaid 
deejsion of this Court. 

V 
That the services and facilities which would have been 

supplied if the said treaties had been ratified would have 
been furnished for a eriod of twent -fh (25 
would have eost the ghited S t a h  &e sum o i  i$gand 
to supply, arhich amount the p l a i n a s  are e n t = t l E  
recover under the jurisdictiopal act and tb? aforesaid. 
~ 0 ~ 0 f  tbiEIqurt. - . s ,  

Pi 
* That the totial amount which it is agreed the plaintiffs 
are entitled &a recover under the a f o r e s ~ d  jurisdictional 
act and the decision of this Court, subject however under 
the aforesaid act and decision to the offsets specified in 
the following paragraph No. VI I  of this stipulation, is 
as follows : 
On account of land as speciffed in paragrapbe 
II and III of this stipulation ------,--- ,,-I --,, 

D a t e  treaty items as specitled in paragraph 
$Q,8&4,892.60 

IV of thb stipulation ,,----------- ,-,--,, l, 407,149.48 
pervice# and facllltlea a$ specified in paragraph 

V of, tals stipulation--------- ----- - ------- 6 782,250.00 
I i 

@@w--------"---%.-v-- ----..- 1% 063, a 98 
VU: 

v a t  ynte-total, amount available to the defendant in 
this actiop as o#seta againstathe plaintiff a' recovery under 
the tern of the aforesaid ]&~timaf act is made up 
of tpe fallowing itxw : 
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Diebursements made out of "specific appropria- 
tiom for the impport, education, health, and 
civilization of Indians in California" ---,--- &,547,808,87 

Dfsbursements made out of appropriations for 
the Indian Service generally but by the a p  
propriation acts certain amounts were 
apportioned to the Indian Service in W- 
fornla .................................. 1,573,249.00 

Out of disbursements made for the support and 
maintenance of the non-reservation Indian 
schools a t  Fort Bidwell, Greenville, and 
Bfveraide, Ua l i fo rn i~  ,------- ,- ---..------ 4,908, 11. 

Total -------,,--,,-,---- -------- 12,M9,099,64 

V l I f '  f I .  

That the 'aforesaid offsets in the total sum of $12,029,- 
099.64, as set out in aragraph VII above, shall be de- 
ducted from the tohf amount which the plainti is en- 
titled to mover, as stated in paragraph d a b o v s ,  
nsmely, $17,0&3,9.4,1.98, making the net amount for which 
'udgment may .bet sstsked by the Court Wre m. 4 b,oae,~& 

Whereupon, following the filing of a reporti by the aommkb 
sianer strttind k t  b e t  recovery in favor of the plainti& is 
recummended in %he sum of $5,~,8421.34, it was. ordered 
Deoember $, 1944, that judgment for the plaintifFs bs:entem? 
in the qet sum of ~ , ~ ~ . a k  

No. 45950. Ocnt~~as 2'1944 

Bwtm St. Clair et 4 tr- as Pd.rginja Smkeless Cod 
f I .: 

Company. 
Government contract for coal. Upon a stipulation filed 

by the parties and agreement to comprise, tiad upon a, mem- 
orandum report by a commissioner mmmmding that judg-. 
ment be entered for the plaintiff in the agreed sum of 
$2,850.00, and on plaintiffs motion for judgment, it was 
ordered Octdber 2, 1944, that judgment for the plaintiff be 
entered in the s,um of $2,850.00. 

Na 48981, Oo~oarnr !& 1944 

Sovereign Pocahontas Cmpany. 
Government contra@ for coal. Upon a stipu1a;tion filed 

by the parties, and an agreamant to compromiw, tuuj upTt 
ct memorandum report by a commissioner r m w d i n g  
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Ufanenting Oainion by Judge Jones 
discussions bored some of the members, even made soma. pf 
them sleepy, but then there was a fine, in addition to the dues, 
if they didn't attend the meetings. : ) I  I L 

While there were regular meetings, and in the cikttnl-, 
stances, a rather full attendance, we do not see how thrtt a l t m  
the fact that the social, athletic, and sporting features 'were 
a material part or purpose of the organization. In fact, it iq 
doubtful if the club could hsve survived but for such activi- 
ties. I t  cost the member $20 to get in, but he could get out far; 
nothing, and many of them probsbly would have done so but 
for the activities mentioned. However, with almost every 
conceivable kind of social, athletic, and sporting undertakbgj 
plus the fact that many of their peighbors belonged rand ,the 
possibility of business advantage, it is not unnatural that they. 
&o$d remajn as members. , , , , 

One llrrtural inquiry is: Why did me11 job this orgrtnizqk 
tion? I t  does not seem possible khttf com~.np_2s~~-sJ i ; ;c .~~ioq 
of well-known principles could hiive been t4-w chief indnce- 
ment. Loaking at the entire set-up, it is inescapablg tlpt at 
least a material part of the attraction was the desire foe social. 
contact with their fellow men, the desire to see tind take part 
i,n the athletic events and of visiting with each othet at the 
picnics and dinners. These tlrings, the chance of rubbing 
elbows, of conversation with different individu~ls at  their 
frequent meetings, which were usually accompanied with food 
of some kind, afford a more plausible explanation of whyrnen 
wished to belong to the club. ! 

It mas not a poor man's club. The dues, initiation fees, 
and penalties for failure to atteed show that ovly n man of 
f d r  means could afford membership. , I , :  

The minutes of the meetings show that some form of saoid 
gathering and athletic features were almost always :tw 
nounced, evidently for the purpose of keeping up .intersrest 
and thereby r~tnining membership so that dues. would bo 
paid regularly. Without these social and athletic attrw- 
tions the club could not have lasted. Those in charge 
evidently realized this fact, as is shown by the gi5raduallg 
increasing attention paid these activities. I .  

The Commissioner of Internal Revenue having decided 
the issue adversely, the burden of proof is on plaintiff ' to 
show that these activities were not a mabrial part or pur- 
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B y l l a b a s  
pose of the  org:knization. It h a s  n o t  discharged this burden. 

1 wouId hold that the social, athletic, and spor t ing  fea- 
tures are it material  puispose of t h e  or&nnization,'and that it 
is therefore subject t o  the tax. 

WXIALEY, Ch9f Ju.sfi;ce, concnrs iq this opinion. 

THE INDIANS OF CALIFORNIA, CLAIMANTS, BY 
, U. S. WEBB, A T T O R N E Y  GENERAL OF THE 

STATE OF CALIFORNIA. v. THE UNITED STATES 

[No, K-344. Decided October 5, 1942. Plaintiff's motion and defend- 
ant's motion #!or a new trial overruled J a ~ u a r y  4, 1W.I * 

Q m  the Proofs 

India?& claints; recoverg under special jur€-isdictionai act; lanrla pronr- 
iaed under Peatba not ~attlled.-Under the terms of the specie1 
jurisdictional act af Xay 18: 1925,45 Stat. W, as amended by the 
act of April 29, 1930, 46 Stat. 250, It is held that the p la in tm are 
entitled to recover, subject, however, to the deduction of offsets, 
if any, and reserving the determination of the recovery and the 
amount of such offsets, if any, for fyrther proceedings, as provided 
in Rule 39 (a)  of the Court of Claims. 

b'ants; t+tle utJer Mexican kc.20.-Where the Indians of California 
consisted of wandering bands, tribes, and small groups who had 
been roving over the same territo1.y before such territory wae ac- 

' quired by the United Statea from Mexico; and where mid Indians 
had no separate reservations an4 occupied and owried no perma- 
nent sections of land; i t  fs held that said Indians oossessed no 
title to auy pttrticular real property exist- Mexican 
Law in California. Hayb, Adnin, v. Uaited Statsa anb rMak itt 
diant?, 38 C. Ola 455. . 

Kame.-Where me Indlnns+ of *katfferniag dtd-not ' qklffy' k o & .  the 
Commission meat@ by tbe act of March 3, 1853, 9 Stat. 633, en- 
titled "An Act to aacertain and settle the prtvBte land claims in 
the State of Californirt;" i t  ig heM that .yrha@ver lands they may 
have @aimed became a part of the public domain of the United 
States. Barker V. Hamey, 181 W. 8. 481; United state8 V. TWe, 
Insurance & Trust Co., et aL, 285 TJ. 8.472. 

Same; claim of session; use and oocupancg.-The establishment by 
the United States of a commfssiou to negotiate treaties with the 
Indidno of California, in order to focalize said Indians on partfcu- 
lar  tracts and confine them in certain defined sections, wat3 not 
the recogqition of a clnim of cession under th$ Mexictlqor Spanish 

law or the use and occupancy of any deffoite countyg. . 
\ 

'Petition for wrlt'of ceMorarl denied June 7, 1943. 
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Beporter'# Statentoat of the Cssa 
game; promise made a& not fal$lled.-In the negotiation of the 18 

treaties with the Indians of Oalifornia, which treaties were ac 
cepted by sald Indians but were never ratifled by the Sbnate of 
the Unlted States, a promise was made to said India- w h i a  
was never f ulfllled. 

S a w ;  lnoral okim; tort; plenary power o$ COngre88.-Under its 
general jurfadietfonal powers the Court of Claims cannot paas 
on a moral claim nor recognise a a s e  sounding in tort but the 
Congress hag repeatedly sent tprt casea to said Court for ad- 
judication under special jurisdictional acts, and Congress can 
confer on mid @urt jurisdiction to determine any sort of claim 
w&i& the Co-s has converted into a right of actlon. 

Hame.--Congress in Its plenary powers can recognize an equitable 
- claim, a moral c lah ,  or any claim on the conscience of the Natfoa, 

U&6d RBta$es v. RsqZby Uompaw, 163 U. 8. 421, 444 441. 
Same.-In the instant case, the Congress not only has recognized 

an equitable claim but has gone further and has almost definitely 
defined the amount of recovery. 

. S ~ m e ; ~ l s p d  claimL-No legal claim under any treaty or act of 
, U o - t  for the urn &an Indians of Cali- 

fornia can be, suataiged under the apxW&rtsdictional a in 
' &e lnatri-se. 

@@me; lakinp; intsrest.-!I!here has been which under the ' 
Constitution wonld require just compensation and which wonld 
involve interest. 

Ham; p@&lng; 8ur;pZuea~e.-In construing a pleading, if the pe- ' tition seta out a cause of action within the purview of the jurls- ' dictional act and alw contains other assertions or claim which 
do not Pall within the rights conferred by the act, the latter can be ' 
excluded as sarplusage and yet a good cause of action remaink, 

!a&;' 8peoOd act8 8trfotEy oowtrued; eecepth In Indim &aim.- 
Special, acts are strictly construed as a general rule but there 

' ', arEt exceptiow in Indian caw under the broaq doctrine that the 
- ' Indiani are wards of the Nation, ' Br-,,& gaited Btates, 

16 0. @i,. 889,411, , 
2 I ,< I 

The R e p o r t d s  statement of the case: 
, i 

1-Me8m8. Warren and 8.8. L&& for the plaintiffa 
. 'Me8~~8.  Raymom$ T. Nag& and # e w e  T. Stomnrmt, with 
whom was 'Mr. Xsrui9tacnt d t t o m e y  ' ( 2 e ~ r a l  Nmmuq. M. 
I;it&i2, #or the defendant, . 
,.+ 
;.The mu$ mqde special fin- of fact ss follows :' 
: .L Thia case is before the Court under the Jurisdictional 
Act +of May 18,1928 (45 Stat, 602) as amended by the Act 

, -, i c  b ,  . 
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of April 29,1930 (46 Stat. 259), which authorizes this Court 
to hear, adjudicate, and render final judgment, determining 
the equitable amount due from the United States on all claims 
of whatsoever nature the Indians of California, as defined 
in section 1 of the Jurisdictional Act above cited, may have 
against the United States by reason of lands taken from them 
in the State of California by the United States without 
compensation, or for the failure or refusal of the United 
States to compensate them for their interest in lands in the 
state which the United States appropriated to its own puy- 
poses without the consent'of said Indians; and to determine, 
adjudicata and render final decreetin the matter of dl equit- 
able claims relating to the-loss sustained by these Indians 
on account of their fnilure to secure and receive the lands, 
personal property, services, facilities, aids, improvements and 
compensation provided for or proposed in those certain 
eighteen unratified treaties executed by certain chiefs and 
headmen of the several tribm and bands of Indians of Cali- 
fornia and cornmissioners representing the United States', 
between March 19,185l'and January 7,1852, . 

2. The aforesaid eighben treaties, on June 2, 1852, were 
transmitted by the President, Millard Fillmore, to the Senate 
of the United States for its eonstitutional action thereon. 
On June 28,1852, the Senate, considering each of the treaties 
as in Committee of the Whole, unanimously refused to ad- 
vise and consent to the ratification of all and several 09 the 
aforesaid eighteen treaties and ordered that the resolutions 
rejecting the treaties be laid before the President of the 
United States. The records ~f the United States-Senate do 
not reveal the reasons *forlths advwse 'ac6ion. on tbe -afore- 

. .  , mid treaties. + -  
- 4  

, '  ,; i 

3. The plaintiffs, herein designated.&-The Indians of Cali- 
fornia, comprise aJl those Indiana of ih~various tribes, bands 
and ranche~ias who werefliving in the State of California 
en  June 1,1852, and $heir descendants living in the state on 
May 18, 1928-such definition and designation having  bee^ 
prescribed in' the Jurisdictional Act. * 

' I .  accordance with the provisions of sections 1 and Z of 
the act, the Secretary of the Interior caused' to'be prepared 
a roll ---- or census of the Indians'of California whi& mfina l ly  -- . 
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approved on May 17, 1933. The census roll is filed as a 
permanent record in t h e h r e a u  of Indian Affairs, Depart- 
ment of the Interior, Washington, D. C. It contains the 
names of 23,671 Indiansl who collectively under the appella- 
tion "The Indians of California" bring this suit. 

4. Prior to May 14,1769, t,he dr;bto of the arrival in the terri- 
tory now comprised in the State of California of one of the 
first exploring expeditions of the Kingdom of Spain by way 
of Mexico, the Indians in the state lived in their primitive 
nnd aboriginal condition, divided into many separate and 
distinct bands, tribes and rancherias, enjoying the sole use, 
occupancy and possession of all the lands in the State of 
California, undisturbed by any European power. The King- 
(lorn of Spain ,extended its dominion over what is now the 
Stata of California, and under its protection, the eccl~siastical 
authorities .~tablished Catholic missions, twenty-one in num- 
b r ,  along the western coast a% California from the city of 
San Diego to Sonoma, north of San Francisco, California, 
but leaving the greater part of the state to the frea and 
undisturbed occupancy of the aboriginal inhabitants. In the 
year 1810, Mexico revolted and established its independence 
of the Kingdom of Spain in the year 1824. From that date 
the Indians of California were under the rule of the Mexican 
&public. On May 13,1846, a state of war was declared to 
exist between the United Stabs and the Republic of Mexico. 
Peace beBmtren the two nations was re-established by the 
signing of the Tyeaty of Quadalum Hid-, proclaimed by 
the President of the United States on July 4, 1848. All of 
the lands now included in the Stats of California were ceded 
to the United States by the Republio- of Mexico in said treaty. 
Under and by the provisions of the first section of the pro- 
tocol annexed to the Treaty of Guadalupe Hidalgo, which 
referred to and by reference adopted the third article of the 
Treaty of Louisiana, proclaimed October 21, 1803, the Gov- 
ernment of the United States was required to maintain and 
protect the inhabitants of the State of California and other 
t e r ~ i t o ~ y *  included in said treaty (a- large .part of the in- 
habitants of the State of California then being Indians in 
their aboriginal state) in the free enjoyment of their liberty, 
property and the religion which they profess. 
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.l,:6. Section 16 of the Act of lMarch 3, 1851,31st Congress, 
$emion. 11, Chapter 41, (0  Stat. 631434) entitled "An act 
kti, ascertain and settle Land Claims in the State of Cali- 
.fornia," provided among other thiugs as follows: 

., ~SECI?ON 16, And be it f w t h  enaated: That i t  shall 
be the duty of the commissioners herein rovided for to 
ascertnin and report to the Secretary of t % e In-tarior the 
tenure by which the mission lands are held, and those 
held by civilized Indians, and those who are engaged in 
agriculture or labor of an kind, and also those which are 
occupied and cultivate by Pueblos or Rancheros 
Indians. 

i 
'I ~i the time of the passage of this act the greater portion 

of the Indian tribes and bands and rancherias in the S t a b  of 
California were uncivilized and earned their living, not by 
rrgiculture, but by fishing, hunting, and the gathering of 
66eds, acorns, and dther nuts, fruits, roots, and the natural 
production of the soil, rivers, lakes, and streams of the State 
of California. The majority were untutored and illiterate 
snd did not speak nor understand the English language, 
Lands occupied by the Indians had been invaded by thou- 
sands of white men who had come to California for the pur- 
pose of mining gold which had been discovered there in the 
year 1848. Lands occupied by the Indians were overrun; 
they were overwllelmed and surrounded by the invading host 
of white immigrants. The Indians of Ca- . 

of .- 
p y e s e n f .  ,the wmmission created by the a'ct 
above cited. 

'6. On or about March 18,1851, and prior to the acquisition 
from Mexico of the territory now comprised within the State 
of California under the Treaty of Guadalupq-Hidalgo, the 
tribes, bands, and rancherias of Indians'&en living in the 
State of California, including those-named in the eighteen 
unrhtsed treaties referred to and set forth in plaintiff's ex- 
hibit No. A, made a part hereof by reference, and the indi- 
'oridual Indians comprised within said tribes, bands, and 
mti!ch~rib; ahd such individual Indians then.living in the 
state asi.cpere not members of any such tribes, bands, and 
rancherias lived on, occupied, used and possessed, by im- t i~~emorial use after the manner snd customg of Indians in the 
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aboriginal state, a vast area now comprised within the terri- 
torial limits of the State of California and estimated to con- 
tain more than 75,000,000 acres of land. The In&&ns; ia.  
large part, lived in a primitive condition, earning their living 
by hunting and fishing and the gathering of the natural 
products of the soil, the forest, streams, and lakes. 
I 7. With the object in view of effecting a settlement with 
the Inditlns living in California of all their rights with refer- 
eme to the occupancy and use 'of land in the state, the 
President of the United States, in_t~g~rdance xith the A@ 
of September 30, 1850 (9 Stat. 544) appointed three com- 
a;uf$rs for the purpose of conducting negotiations look- 
iqg to the execution of treaties yith the tribes, bands and 
rancherias of Indians in the State of California, adtipg 
through their chiefs, captains and head men representing 
them and acting in their beh~lf .  

Between Mwch 15, 1851, and January 7, 1852, both date?' 
iuclusiva, the comn~issipners, acting under their special in- 
structions fro111 the Secretary o f  the Interiol; met -yf th the 
c,&fs,..m,~tai~u and head men of the tribes, bands aqd 
r a n c h e r i a s - o f & m n  the State of California whose names - 
are set f o o  
r---- 

n, At the special 
iqstance and request and upon the invitation of &%:afore- 
said commissioners representing the United States, the chi& 
~ p t a i p s  and head men made, entered into and executed 4 
series of eighteen certain treaties with the United States of 
America, copies of which are .attached to the petit i~a 
qnd marked "Exhibit A," and ma& a part hereof by 
reifaresee. 

8. The aforwqid eighteen treaties provided* j n s u % w  
that the tribes, bands and rancherias, and the indivigual Ipr 
,di@$w c~mp~ised  within them, acting through $heir chiefg, 
captains and bead man, acbowledged the s~,ver~ignty of the 
Unit$ States; undertook and promised to l ive on hrrns of 
#piendship with the Government pf the United stat& .and 
ita cit;izens, and with eacb other and all Indian tribes; t+ 
@ego private retaliation and to assist in maintqining peace. 
. Thay further agreed fa forever qtpitclairn ta the govern 
qenk of the VniQd States any and all lands to yhicb &ey 
may ever have had any claim or title. 
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Beporter's S t a t e m e n t  o f  the  Caae 
The treaties provided that cestain delimited areas of lands 

within the territorial boundaries of the Stab of California 
should be set aside as reservatioix and "forever held for 
the sole use and occupancy" of the Indians signing the respec- 
tive treaties. I n  some in .x t tg .ca .hahqpd fishi~gxighk 
were guaranteed outside the-boundaries-of &s rqva t ions .  
E addition tothese Golnises it was further provided that 

Ihe United States should furnish to the Indians mentioned 
in each treaty, certain goods, mares and merchandise, live 
stock, clothing, implements of husbandry, subsistance sup- 
plies, and various educational, industrial, health and other 
facilities, including buildings and a generd plan of admin- 
istr4tion of their affairs, with the object in view of establish- 
ing them in ti new habitat nnd encouraging them to adopt a 
civilized mode of life. 

9. After the rejection of the eighteen treaties by the Sen~te 
'of the United States no further governmental effort was 
made b negotiate treaties with the Indians of California. 
The policy w89 adopted of denling direct& with &em by 
1@1ation of the &ngressnnd thr&gh the instrumentality 
of Executive Orders of the Pres2deG. Indian Affairs in 
&aliforn~a were pracea under the supervision find control 

'of agents and other employees of the Indian Bureau, De- 
partment of the Interior. Such Limitrjtj 'right4 in land as 
tihe ?hdians of California slow poww and. w-oy mere given 
to them by h t s  of Congress, special and general, by purchase, 
and by Executive Orders of the President. 

10. The lands which were proposed to be sst aside as rwr- 
vations for the sole perpetualuse and ocwpancy of %he,trjberS 

' * -  bmds.rthd-~anehe~iarsof the hdiaps of Cal;ifsria, partiea ta 
fb eigh&eu.unrstified tmaties, are deso\ribedlthersb by metas 
md bounds. They are shown on tha,official map @pared 
at tbe request of the Secretary of  the htarior by the Com- 
missioner of the General b a d  Office a ~ ,  s, public doourneat. 
Thm reservations werB never sot aside aad reserved t6 the 
Indiana of California, parties to the said  its, in the 
manner and form provided far therein, , r 1 

The total ares in the aforesaid proposed rwrvatiow'ha. 
been owally compubd h b e  eight million, five hmdrsd md 
sigh- thousand, (nine hundred , (8,Ei1B~W) mitmdl ia. - 
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eludes a large acreage comprised within reservations; subse- 
quently established by the Government for the benefit ,of .the 
lndians of California. 

. . 
t;: .4 

11. The Attorney General of the State of Califorriia; iii 
presenting the amended petition, is .acting by and with tb.4 
consent and authority of the State of California, expressed 
in the act' of the legislature of California, Chapter 643, Stat- 
utes 1827, page 1692, entitled "An Act autho~izing the Atto& 
ney General to bring suit against the United Statesin tha 
Court of Claims in behalf of the Indims of the Stat;e::bf, 
California in the event that the Congress of the; Unit&. 
States authorizes the same," which act reads: ' , . -  .. . , 

Sm. 1. In the event that congress of the ~ n i & d  stat& 
by legislation has heretofore or may herenfter aukhori.&i 
the attorney general of this state to institute a suit .ot 

. . suits in the court of claims in behalf of the hdians.~of . 
- the State of California, the attorney general is hepby . 
authorized with the approval of the governor of. this 
state to cause suit or suits to be instituted and to.emploj 
special counsel to assist in the prosecution.of suit or siiitii 
and to pay all necessary expenses incident; thereto frond 
moneys appropriated to, the attorney general ; provide&; 

. t.hat the congressional authority therefor shall .prpvjdg 
that in.the event the court shall sender j udpen t  a ' &inst . 
the United States the State .of ~alifornj~:,shall%e re: 
imbursed for all necessa costs and expenses incurr@ 
by said .state. provided t 'g at no reimbursement- shsU:%xi 
made to the dt&e of Cdifornia for the services rendem4 
by its attorney genyal in person. 

,.( l2. On November 8, ,1938, Earl Wsrrkn'.rras duly:&leited 
Attorney.Glenera1. of.the..State of .California, and on Jmuiiiy 
2,. 1939, entered upon the performance of his-official. dutiej 
s u m d i n g  U, S. Webb in that. office. ' As the. dsly' electpdC 
qualified and acting Attorney General .of :ihei'St&te ,o.&Ckli:. 
fornia, .he,.is now performing all 'the duties in 'conhecad 
with. this suit 'devolved upon:hhn 'by the Jur$sdictio1ia;i:..:&1 
445 8titi~802)' and authorized by ,the .act. 6$.:thei.:le&~latui;:ii 
of theState of-California as set fo1.tIr iri. Chapter-W; Stat6.d 
1927, page 1092, quotedrinFinding hmeof.. . . . . 

;; , 7 > , : ' . . 
Thel w.u& decided, thwt . d e r  :the: t m s -  of : t & ~ ; j ~ i ~ d i ~ i  

timd; {sot .& the pfair&iff8 j %ere. entitled-: ta. .rw~eir, ,SUbj&b, 
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however, to the deduction of offsets, if any, and reserving 
the determination of the amount of recovery and the amount 
of such offsets, if any, for further proceedings, as provided 
in Rule 39 (a) of the court. 

WHALEY, Chief Justice, deliverecl the opinion of the court: 
This case comes' to the coutt under iasgecisl private act 

of Ma2 18,1928,45 Stat. 602,as amended by tire act of April 
29,1930,46 Stat. 259. 

I n  1850 the Congress passed an act carrying an appropria- 
tion "to enable the President to llold treaties with the various 
Indian tribes in the State of California." (9 Stat. 544,558.) 
Commissioners to negotiate treaties were appointed by the 
President and during the period from March 1851 to January 
1852 negotiated eightee~i separate treaties with some of the 
tribes and bands of Indians of C~lifornia. TJlese tribes and 
bands of Indians constituted about one-thirci to one-~AE of 
the tok l  pumker o+mmbers of the &6&.&. hanrte ip . 
California-at that time. The treaties were of the same gen- 
eral character. In eaih treaty there was set apart a cer@in 
district of country to be forever held for the sole uw uld 
occupancy of said tribes of Indians. The Indian tribes on 
their part agreed to forever quit claim to the United St&tes 
any and' all. lands to which they .or either of them ' BOW 

or may ever have had claim or title whatsoever. There 
were provisions made for the supplying by the United Statas 
to the Indians of cattle, farming implements, blacksmithg, 
and schools and teachers, to be mainfaked and paid for bx 
the Gwernment for a de&&a lpeldod. ' These twt ies  wag 
transmitted to f i e  Senate by President Fillmore. Qs June 
28, 1852, the Senate refused to rrtti.-&.stll md several of the 
eighteen treaties. 

The Iildians of California consist of wandering bangs, 
tribes, and small grnljps, who had been raving over the sib1~1$ 

terrltory dur&&j %3od u d e r  me Qani& alld *Mf:gica~ 
ownersGp, bezore the treaty between Mqmeo and t h e m  
States whereby California was acquired by the United Statas. 
They had no separate reservations and occu&i# orazned 
1x0 permanent secti~ps of land. They sgd their forebears 
had-roved over thjg eountrj~for ceptgriq; SThpy pqs~ssed 
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110 title to any particular real property existing under the 
Mexican law in California, Hayt, A h  v. U k t e d  Xtates 
and Utah Indhm, 38 C. Cls. 456. Ex. Doc, No. $0, B. R, 30% 
Cong. 2d Sess. p. '17. 

These Indians did not qualify before the Commission 
created by the Act of March 3,1851,9 Stat. 631, entitled "An 
Act to ascertain and settle the private land claims in the 
State of California." Therefore whatever lands they may 
have claimed became a part of the public domain of the 
United States. Barker v. Harvey, 181 U. S. 481; United 
lgtates v. TitZe 1 ~ w r a m e  ct3 T m t  00. e t  d., 266 U. S. 412. 

However, these Indians were roving. over the State of 
California when the "gold rush" began and the white men 
paid no attention to any claims the Indians asserted to any 
portion of this territory. This resulted in bloody clashes 
and reprisals. 

The object of the National Government in providing a 
Commission to negotiate treaties with these Indians was to 
localize them on particular tracts and confine them in certain 
defined sections. There m s  no recognition of a claim of. 
w i o n  under the Mexican or Spanish law or the use and 
occupanoy of any definita aountry. It was simply a fair 
and jast solution of a very troublesome situation in a newly 
acquired territory and was to avoid clashes between the mhite 
an$ red men. The Government simply held out a promise 
to the Indians that certain territory would be ceded to them 
for their permanent residence and certain provisions were 
made to civilize what were somidered uncivilized tribes, 

# bandsj and groups. Fhe Indians, bands, and tribes, who 
signed these eighteen treaties, on their part agreed to move 
to thase reservations, relinquish all olairn to any and all other 
landsj and~toshido iapeaoe and h m o n y  with the white man, 

There was a promise made to these tribs,~ and bands of 
Indians and accepted by them but the treaties were never 
ratified so the promise was never fulfilled. 

a From 1859 this matter lay drtrmant for almost eighty 
years. I n  1928, Cbngress passed a private act, 45 Stat. 602, 
w p a ,  which reads as follows : 

Be it enact$ by the Xenate and Howe of Represmta: 
l?$~e8 0 - tb U%&d 8t&# of 'Aw&w ilt- CO?Z T.988 
a88em6 t ed, That for the,purposas - . of this act the 1ngans 



THE INDLBNB OF C ~ L I F O B N ~ '  693 
583 ' - - .  . - - -  

O p i n i o n  of the Court  

of California shall be defined to be all Indiaas who orere 
residinp in the State of California on June 1, l % i  
SIE descendants n c  l i v l n ~  in sai ' 

Sea 2. All claims of whstsoevee,",%e the Tndians 
of California as defined in Section 1 of this nct may 
have a ninst the United States by reason of lands taken 
from &em in the State of California by the United 
States without compensation, or for the failure or re- 
fusal of the United States to con~pensate the? for their 
interest in lands in said State which the Unlted States 

. appro riated to*its own purposes without the consent 
of sai $ Indians, niay be submitted to the Court of Claims 
by the Attorney General of the &ate of Calif~rnla act- 
ing for and on behalf of said Indians for determination 
of the equitable amount due said Indians from the United 
States; and jurisdiction is hereby conferred upon the 
Court of Clams of the United States, with the right of 
either party to a peal to the Supreme Court of the 
United States, to % ear and determine all such equitable 
claims of said Indians against the United Statea and to 
render h a 1  decree thereon. 

It is hereby decEared that the Zoss to th.e said Indians 
on account of their faihpe to seare  the lands and e m  
pmsafion proui&ed for in the eighteen un&$$kd trsaties 
is m@knt grwnd for epuitabk? wZief. 
SEC. 3. I f  an claim or claims be submitted to %id 

courts, they &a 5 settle the equitable rights therein, not- 
withstanding lapse of time or st~tutes' of limitakion or 
the fact that the said claim or claims Ilaave not been pre- 
sented to any other tribunal, includin *the Coinmission 
created by the Act of March 3,1861 h i n t h  Statutes at  

, Large, page 631) : P~ovided ,  That any decb for said 
Indians shall be for an amount equal to the just ~ a l u e  
of the compensation provided or proposed $or &e In- 
dians in those certain eighteen unratified treaties ex- 
ecuted by f i e  chiefs and head men of >the several tribes 
and bandsrof Indians of Californis and submitted to 
the $enate of the United States tq-&e3?resident of the 
United States foP r a t i f i c a t i ~ m ~ t h e  1st day of June, 
1852, including the lands described therein at $1.25 per 
acre. Any payment which may have been made by the 
United States or mone s heretofore or hereafter ex- B pended to date of %war for the benefit of the indians 
of California, made under specific appropriations for 

'the. support, education, health, and' ctvilization of In- 
dians in California, including 
not !be pleadeq as an estoppel 
way af set-off:. . .. 

633123-43-vol, 0-39 
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S E ~ .  4. The claims of the Indians of California under 
the provisions of this act shall be presented by petition, 
which shall be filed within three years after the passage 
of.this act. Said petition shall 5s subject to awncEment. 
The petition shall be signed and veyified by the Attorney 
General of the State of California. Verification may 
be upon information and belief as to the facts alleged. 
Official letters, papers, documents, and publlc records, or 
certified copies thereof, may be used in evidence, and 
the departments of the Government shall give the said 
attorney access to such papers, correspondenee, or fur- 
nish such certified copies of record as may be necessary 
in the premises free of cost. 

SEO. 5. In  the event that the Court renders judgment 
against the United States under the provisions of this 
Act, it shall decree such amount as it finds reasonable 
to be paid to the State of California to reimburse the 
State for all necessary costs and expenses incurred by 
said State, other than attorney fees: Provided, That no 
reimbursement shall be made to the State of California 
for the services rendered by its Attorney General. 

SEC. 6. The a m o u n t f  an 
in the Treasury of =United qpw tates to the o r e d i m e  
Indians of California and shall draw interest at the rate 

SEO. 7. For the purpose of determining who are en- 
titled to be enrolled as Indians of California, as provided 
in section 1 hereof, the Secreta of the Inter-ior, under 
such rules and regulations s s x e  rnty-prescnbe, shall 
cause a roll te be made of persons entitled to enrollment. 
Bny-@erson cikun~ng to be e n t m  to enrollment mRy 
within tws years after the m r o v a l  -of this Act, &e 
al$%~~lic%tion in w z i t i n .  the Secretarxof the m r l o r  
for_enrolfmant. AC any time within three years of the 
Bpproval of this Act the Secretary shah have f i e  right 
to alter and revise the roll, at  the expiration of which 
time said roll shall be clgsed for allgurrtoses and there- 
aftar no additional names shall be added thereto: Pro- 
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lu&d, That the secretary of the Interior, under such rules 
and re ulations as he may prescribe, shall also cause to 
be ma $: e, within the spec~fied tiim 
hdlans in California otherthan-&- 

roil nt 

w i i  of this Act. [Italics . 
ours.] 

On August 14, 1929, the Attorney General of California, 
acting in his official capacity, duly filed in the Court of Claims 
of the United States a petition verified by him. The title 
of the case is "The Indians of Califoynia, claimants, by U. S. 
Webb, Attorney General of the State of California." A gen- 
eral traverse was filed by the Government. 

After the period of three years, mentioned in the above 
act, in which a petition could be filed by the Attorney Gen- 
eral of California, had expired, the Attorney General ap- 
plied to the Court of Claims for leave to amend the originaj 
petition, which was granted and on March 14, 1932, an 
amended petition was filed. The defendant did not file a 
general traverse or other pleading to the amended petition. 
Both parties filed requests for findings of fact. 

The plaintiffs' position is that, under the tern of the 
jurisdictional act, the Congress h a  admitted or assumed a 
limited liability arising out of the failure and refusal of the 
Senate to ratify the eighteen treaties, and the Court is only 
called upon to ascertain the amount due and enter a decree. 

The defendant contends : 
(1) That the original petition not being within the au- 

thorization expressed in the jurisdictional act, the Court is 
without jurisdiction of the amended petition, it having been 
filed after the expiration of the-limitation contained in the 
jurisdictional act. 

(2) That the claim arising out a%+tb alleged failure of 
the United States to protect the w k d  property rights of 
the plaintiff Indians under Spanigh and Mexican law is with- 
out basis for the reason that tbey had no property rights 
as asserted. 

(3) That tile language of the jurisdictional act relied upon 
by the plaintiffs as creating a right of recovery through an 
implied ratification of the eighteen unratified treaties does 
not have that effect, but simply means that "eqpitable re&f'* , . 
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.on the basis prescribed in the act shall be applied by this Court 
if the failure of the United States to perform its assumed 
obligation under the treaty of Guadelupe Hidalgo and pro- 
tect the property rights of the Indians of California presents 
a basis for judicial relief. 

' 

(4) I f  the provision relied upon by the plaintiffs creates 
a liability out of an alleged moral obligation, power to adju- 
dicad the claim arising thereunder is not conferred upon 
the Court by the terms of the jurisdictional act  

(5) The provision in question does not create or assume 
-a liability but directs the Court to adjudicate a moral claim 
through the application of legal principles, and is therefore 
invalid. 

The first contention of the defendant involves a question 
of pleading. I t  is asserted that the Attorney General of 
Californi@, who, alone, mas authorized and empowered to 
bring a suit in the Court of Claims for all the Indians of 
~alifornia,  has failed to do so and has only sued for those 

'%ands and tribes mentioned in the eighti!~n unratified treaties 
apd, as a consequence, a decree, if any, could only be entered 
in behalf of those bands and tribes. 

In construing a pleading, the conhplaint as a whole must 
bc considered and not particular and segregated sentences or 
paragraphs. The jurisdictional act which permits the suit 

. to be brought must also be considered along with the claims 
made in the petition. If the &tition sets out a cause of 
-action witftin the purview of the jurisdictional act and also 
contains other assertions or'clairns which do not fall within 
' f ie  rights conferred by the act, the latter can be excluded 
as surplusage and yet a good cause of action remains. Special 
acts are strictly construed as a general rule but there are 
exceptions to the rule in Indian cases under the broad doc- 
trine that the Indians are wards of the Nation. The well- 
-established rule is that in construing a special act the Court 
will take into consideration the language of the act, the nature 
of the case, and the surrounding circumstsnces in order to 
ascertain and carry out the legislative intent. This rule goes 
back to the case of Braden v. United States, 16 C. Cls. 389,411, . . 
nnrf hag been repeatedly folloxed in cases.too* numerous to 
site. ' 

. ' 
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The original con~plaint starts out by alleging that "the 
Indians of California, as hereinafter defined, acting herein 
ky and through U. $. Webb, Attorney General of the State 
of California, * * * respectfully present the following 
facts." 

There was no Natios band, or trjbe known - --- - - or ---- identified 
as ihe "Indians of California." As the defendant so aptly 
says, it is a term of art. But the iurisdi'ctional act desimates. 
the Indians of California as <'all Indians who were residing' 
iu the State of California on June 1,1852, and their descend- 
ants now living in said State." 

In Paragraph XV of the original petition i t  is alleged- 
"this petition is presented by the Attorney General of the 
State of California in conformity with and under authority 
of that certain Act of Congress, Public Law No. 423, 70th 
Congress, First Session, approved May 18,1928, acting herein 
for and on behalf of the Indians of California as defined in 
said Act, which Act is entitled and reads as follows." [Italics 
ours.] , 

The Indians of California, as defined in the jurisdictionaf 
act, are aElIndiaas who were on June 1,1852, residing in that 
$tate, and their living descendants. I t  is true that Para- 
graph XVlI of the original petition alleges the claimants 
are those Indians mentioned in the eighteen treaties. But 
this allegation can be stricken from the petition and there 
still remains sufficient to show a good cause- of action tas 
granted by the jurisdictional act. This allegation is mere 
surplusa& and under the terns of the special act could be 
given no application.' The act would not permit these par- 
ticular Indians alone to either maintain a suit or to recover 
should the Court decree an award. In our opinion, the peti- 
tion, taken as a whole, presents a w e e  of action for a l l .  
Indians of California. 

It may be mentioned also that, after the three year limita- 
tion clause in which a petition shall be filed by the Attorney 
General in behalf of these Indians, there follows the clause 
"Said petition shall ba subject to ame~dment." The Con- 
gress must have felt that amendments to the original petition 
might be necessary when this clause was inserted. The inser- 
tion of this sentence after the limitation in which a petition 

I I 



598 T w  INDYAN~ OF. CALIE~RNIL): ' 

-.,*, ..... -. .. 98 C. Cla : 
Ooinion  'of the  Court  . . 

should first be filed could only mean that after the petition 
httd been filed within the three years it was subject to amend- 
ment. 

The plaintiffs filed, after tile three-year period had expired, 
a motion to amend, and'the Court, after due consideration, 
granted the motion, and an amehded petition was filed. The 
amended petition simply clarified certain doubtful allega- 
tions, and made them more definite. There was no enlarge- 
ment of the amount sought to be recovered in the orginal 
petition. 

A liberal rule should be applied when the defendant has 
n~t ice  fro& the beginning that the plaintiffs set up and are 
trying to enforce a claim against it because of special con- 
duct. N. Y. Centrd R. R. v. Lrlnney, 260 U. $. 340,346. 

The cases cited by the defendant are inapposite. 
In  Choate v. Trapp, 224 U, S. 665, 6'15, the rule of con- 

struction, recognized without exception for over a century, 
has bean "doubtful expressions, instead of being resolved in 
favor of the United States, are to be resolved in favor of a 
weak and defenseless people, who are wards of the nation, 
and dependent wholly upon its protection and good faith" 

The second contention of the defendant is qn assertion of 
law. It is contended that, as these Indians had no claim ' 

under Spanis11 and Mexican law, any claim arising out of 
the failure of the United States to protect their property 
rights would be futile. This svould doubtless be true if 
any such claim were made, but none is made. 

The claim sued on is one arising under an act of Congress 
that says the promise made to these Indians in negotiating 
treaties with 'them, and afterwards not carrying out that 
promise by ratification, is sufficient to constitute an equi- . 
table claim allowing all the Indians of California to recover 
the amount specified in these unratified treaties, both in the 
vnlue of the land promised to be set aside and the other com- 
pensation provided, and granted a right of action thereon. 

Congress ripened the promise into an equitable claim, 
The failure of Congress to set apart certain reservations for 
these Indians in 1852, and its failure to provide the goods, 
chathls, school houses, teachers, etc. was recognized as a loss 
to these Indians and was made by the Congress an equitable 
claim to be paid in money value. 
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The a c t c t  is , .--- 
the recognition of an eq&z&&ins and-js repeatedly so re- - -. -1 --- -- -- -- 
fefiBd -to 7irt1ie prisdictional -- t, Congress in its plenary - 
Rowers um-reengni2;cran-equitable. a moral claim; or ang 
claim on the conscience of -the nation. United&-v.. 
Realty Company, 163 U. S. 427,440,441. 

I n  the instant case this is clearly admitted and recognized 
in the last paragraph of section 2 of the jurisdictional act 
xhich reads as follows : 

I t  is hereby declared that the loss to the said Indians 
on account of their failure to secure the lands and com- 
pensation provided for in the ei hteen unratified treaties f IS .su@k&nt ground for equitab e relief. [Italics ours.] 

It is in the power of Congress to grant any kind of relief, 
which its wisdom dictates. There have been many instances 
of the recognition of moral claims, even gifts and bounties. 
'Cinder its general jurisdictional powers the Court of Claims 
cannot pass on a moral claim, nor can i t  recognize a case 
sounding in tort. RadeZ Oyster Co. v. United States, 18 C. 
Cls. 816; Bans&ld et aZ. v. United States, 89 C. Cls. 12; Xtubbs 
9. United Xtates, 86 C. Cls. 152. But the Congress has re- 
peatedly sent tort cases to this Court for adjudication under 
special jurisdictional acts. The Congress can confer on this 
Court jurisdiction to determine any sort of claim which the 
Congress has converted into a right of action. United Xt& 
v. Bealty Co., supra 

In  tlie instant case the Congress not only has recognized 
an equitable claim but has gone still further. Tlie amount 
of recovery has been almost definitely defined. The land 
which is described in the respective treaties is to be valued 
at a fixed price. The chattels and &her articles promisetd 
to be supplied are capable of havim.&eir value ascertained 
as of the date of the treaties. The value per acre is fixed 
i~ the jurisdictional act nnd it is only necessary to ascertain 
th-er of acres in the reservations mentioned =the 
eighteen treaties, The .chattels and services ape named in 
the treaties so it is only necessary to ascertain the amount 
which would purchase them at the time when Ca~gress failed 
to ratify the treaties. 

As against this amount the jurisdictional act provides the 
Government may plead by way of set off "any p a p e n t  which 
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may have been made by the United States or moneys hereto 
fore or hereafter expended to date of awmd for the benefit 01 
the Indians of Cali%iEGE-CiXKder specific appm.pdiw 

. . 
ng 

for the support,.education,hea~th, and civilization of India= 
_c_;_ in Califor~i~includin~y purchases of lapd." [Italics ou&.] 
There can be no denial of the fact that, when these Indians 

did not receive the eighteen separate tracts of land set aside 
for them in the treaties and the other perquisitss therein 
mentioned, a loss was sustained by them which would not, 
have happened if the Congress had carried out the promise 
by rati&ation:of the treaties. Years afterward, the Con- 
gress recognized this loss to these Indians, and attempted 
to make restitution in money by converting this loss into 
an equitable claim and directing this Court to ascertain the 
amount in dollars and cents and enter a decree when the 
amount was ascertained. 

This case does n . b v d v e  the papmen*&- 
tkq&dh~-s had a cession. or use and occumncg. No legal 
cbim under anv treaty or act of C o n p  settinegg&&&& 
for the u s  of the Indians of California can be sustained. 
The decree can only be for a fixed amount of compensation. 
There has been no taking which under the Constitution would 
tequire just compensation to be paid and therefore would 
involve interest. The amount awarded would only be in full 
settlement of a recognized equitable claim which the Con- 
gress has ordered the Court to ascertain, and, after ascertainT 
nlent, to enter a decree. The amount so recovered is not to 
go to the Indians of California per capita nor is it to be dis- 
bursed in any other individual manner. under the juris- 
dictional act i t  is to be placed under the care of the Secretary 
of the Treasury, and draw four percent interest. That is 
not all. The Congress alone can appropriate from the fund, 
so established for the Indians of California, from time to 
time, such sum as, in its discretion, seems wise, and even 
tllese app~opriations are to be "for educational, health, in- 
dustrial and other purposes for the benefit of said Indians 
including the purchase of lands and building of homes"- 
bneficial purposes for the elevation and progrw of these 
Indians to bettsr citizenship. , , 

The other contentions of 'the defendant are anawered 
, . 

1 . I * .  I a. I . , .  . . * ' 6 ? 4 , I ' <  1 
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Syl labus  
by what has been said abow. Further observation is un- 
necessary. 

As this case is brought under Rule 39 (a), which provides 
the Court should decide only the law and facts, a judgment . 
cannot be entered. 

The Court is of the opinion that the plaintiffs &e entitled 
to recover the value of the land set out and described in the 
eighteen unratified treatiq at the price per acre, napred in 
the jurisdictional act, and the value of the o thn  articles, 
chattels, and services as of the date of the failure of the 
Senate to ratify the treaties. As this claim does not involve 
m taking of land by the Government for which just com- 
pensation shall be made, but only compensation for an 
equitable claim, no allowance of intersst is permitted or 
allowable. 

The cast3 will be referred to a Commissioner of the Court 
to ascertain the values and report to the Covrt. I f  a stipu- 
lation cannot. be entered into, both parties may tgke testimony 
on these issues, 

It is so ordered. 

MADDEN, Judge; J o m ,  Judge; W ~ I T A ~ ,  dUdg0; and 
Lpmamw,  J d g e ,  concur. - r i . . . , 

JOHN M. WHELAF ,& SONS, INC., v. THE: UNITBD, 
STATES 

[No. 44022 Decided October 6,1942. BhintifPs' @offon bok new Mal 
overruled February 1, l W ]  * 

U w e m e n t  o o n f ~ t ;  de&im 01 ccl.atraoti4 m e r  not ~rrM&ury,W 
ornrea~owblia.--Where plainti$ 'Coqtmta80~, eiitered into a co~t;  

, , tract vitb the Government to furnish all rgaferiale and to Wrform 
all work for the construction of oBcerrj' quarters at Fort MOD- 
qouth, New Jersey, said work to be completed August 5.1934 ; ma 

8 where thereafter time for completion was extended, because of 
severe weather and extra work anthoriaed by prom cbange order, 
vntit-i'$'ovember 50, 1894, and tfre contrast priq? wap lacreap3 
becnuse of such extra work; an4 where on Xovenjber p, ,@qt . , 

*Petition for writ of certiorari denied June 14.1948. 


