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1 

Tom W i l s o n  a n d  J e a n e t t e  E b e r h a r d t  w e r e  c h a r g e d  by  

i ~ f o r r n a t i o n  w i t h  t h e  u n l a w f u l  s a l e  o f  a n a d r o m o u s  f i s h  c a u g h t  

w i t h i n  t h e  H o o p a  V a l l e y  I n d i a n  R e s e r v a t i o n .  B o t h  

A n a d r o m o u s  f i s h  a r e  h ~ t c h e d  i n  f r e s h w a t e r ,  g r o w  t o  m a t u r i t y  
i n  t h e  o c e a n ,  a n d  u s u a l l y  r e t u r n  t o  t h e i r  f r e s h w a t e r  p a r e n t  
s t r e a m s  t o  s p a u n .  T h e  i m p o r t a n t  a n a d r o m o u s  f i s h  f o u n d  i n  t h e  
K l a m a t h  a n d  T r i n i t y  r j v e r  d r a i n a g e  b a s i n  a r e  c h i n o o k  a n d  c a h c  
s a l m o n ,  s t e e l h e a d ,  c o a s t 2 1  c u t t h r o a t  a n d  b r o w n  t r o u t ,  C r e e n  2 
w h i t e  s t u r g e o n ,  A m e r i c a n  s h a d ,  P a c i f i c  l a m p r e y  a n d  c a n d l e f i s h  
B u r e a u  o f  I n d i a n  A f f a i r s ,  E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t ,  
I n d i z n  F j  s h j n ~  R e ~ u l a t  j o n s  9 ( 1 9 8 5 ) .  



d e f e n d a n t s  w e r e  c h a r g e d  u n d e r  1 6  U. S .  C. § 3 3 7 2 ( a ) ( l ) ,  t h e  L a c e y  

Act,  w h i c h  m a k e s  i t  u n l a w f u l  f o r  a n y  p e r s o n  t o  s e l l  a n y  f i s h  

t a k e n  i n  v i o l a t i o n  of  a n y  r e g u l a t i o n  o f  t h e  U n i t e d  S t a t e s .  

S p e c i f i c a l l y ,  t h e  d e f e n d a n t s  were a c c u s e d  o f  v i o l a t i n g  25 

C.F. R. 9 9  2 5 8 . 8 ( d ) ,  ( e l  p r o h i  b i t i n g  commercial f i s h i n g  b y  

1 n d i a n s . o n  t h a t  p a r t  of t h e  K l a m a t h  R i v e r  t h a t  f lows  t h r o u g h  I 
I 

t h e  Hoopa  V a l l e y  R e s e r v a t i o n .  2 

B o t h  d e f e n d a n t s  a g r e e d  t o  h a v e  t h e i r  cases  h e a r d  b y  a 

msgis t ra te .  M a g i s t r a t e  S t e e l e  F. L a n g f o r d ,  r e c o g n i z i n g  t h a t  
. - 

t h e s e  c a se s  i n v o l v e d  common q u e s t i o n s  o f  l a w  a n d  f a c t ,  a g r e e d  

t o  c o n s o l i d a t e  t h e  p r o c e e d i n g s .  On S e p t e m b e r  1 4 ,  1 9 8 4 ,  I 
d e f e n d a n t s  W i l s o n  a n d  E b e r h a r d t  m o v e d  t o  h a v e  t h e  i n f o r m a . t i . o n s  

f i l e d  a g a i n s t  them d i s m i s s e d .  T h e  d e f e n d a n t s  a r g u e d  t h a t ,  t h e  

r e g u l a t i o n s  p r o h i  b i t i n g  c o m m e r c i a l  f i s h i n g  o n  t h e  H o o p a  V a l l e y  / 
I 

R e s e r v a t i o n ,  w h i c h  u n d e r l i e  t h e i r  p r o s e c u t i o n s  u n d e r  t h e   ace^..! 
~ c t ,  were i n v a l i d .  D e f e n d a n t s t  m o t i - o n s  w e r e  h e a r d  o n  N o v e m b e r  

9 ,  1 9 8 4 .  On March  5 ,  1985, M a g i s t r a t e  L a n . g f o r d  g r a n t e d  

W i l s o n ' s  a n d  E b e r h a r d t t s  m o t i o n s  t o  d i s m i s s .  T h e  n e x t  d a y ,  t h e /  

G o v e r n m e n t  f i l e d  a n o t i c e  of a p p e a l  t o  t h i s  C o u r t .  I 
I. B a c k g r o u n d  F a c t s  :I 

B o t h  W i l s o n  a n d  E b e r h a r d t  a r e  m e m b e r s  o f  t h e  Y u r o k  

I n d i a n  T r i b e .  A l o n g  w i t h  t h e  Hoopa  I n d i a n s ,  t h e  Y u r o k s  o c c u p y  

t h e  Hoopa  V a l l e y  R e s e r v a t i o n  i n  C a l i f o r n i a ' s  D e l  Norte a n d  

2 D u r i n g  J u l y  1982 ,  u n d e r c o v e r  a g e n t s  o f  t h e  U n i t e d  S t a t e s  F i s  
a n d  \ g i l d l i f e  S e r v i c e  m e t  t h e  d e f e n d a n t s .  T h e  a g e n t s  a l l e g e  
t h a t  o n  s e v e r a l  o c c a s i o n s  W i l s o n  a n d  E b e r h a r d t  s o l d  t h e m  
a n a d r o m o u s  f i s h  w i t h j n  t h e  b o u n d a r i e s  of  t h e  Hoopa  Valley 
I n d i a n  R e s e r v ~ t i o n .  



Humboldt c o u n t i e s .  Geograph ica l ly ,  t h e  r e s e r v a t i o n  c o n s i s t s  01 

I I  t h r e e  p a r c e l s :  (1) t h e  Old Klamath River  Reservat ion,  one m i l e  
2 

I I ( 2 )  t h e  o r i g i n a l  Hoopa Val ley  Rese rva t ion ,  a 12-mile s q u a r e ,  
r 
.) 

3 

4 

1 1  c e n t e r e d  a t  t h e  conf luence  of  t h e  Klamath and T r i n i t y  r i v e r s ;  
G 

i n  wid th  on each s i d e  of  t h e  Klamath River ,  extending from t h ~  

r i v e r ' s  mouth on t h e  P a c i f i c  Ocean up' thg r i v e r  f o r  20 m i l e s ;  

and ( 3 )  a  30-mile s t r i p  a long t h e  Klamath River connect ing t h e  

I 1 ( 1 9 7 5 1 ,  c e r t .  denied,  425 U.S. 907 (1976).  
101 

S 

9 

Hoopa and Klamath p a r c e l s .  See Mattz  v. Arne t t ,  412 U.S. 4 8 1 ,  - 
4g3 (1973) ;  Arnett  v. 5 G i l l  Nets ,  48 Cal. App. 3d 4 5 4 ,  458 

( 1  by I n d i a n s  on the  Hoopa Val ley  Rese rva t ion .  People v. ~ c , k o v e ~ ,  
13 

I1 

12 

. .!I 36 Gal* 3d 517, 529-31 (1984) .  I n  1977, I n t e r i o r  e x p r e s s l y  
1% 1 

I The Department of I n t e r i o r  ( " I n t e r i o r w )  has promilga ted  
" 

r e g u l a t i o n s  r ega rp ing  t h e  comrnercipl t a k i n g a  of anadromous f i s h  1 

I I l i m i t e d  commercial f i s h i n g  by I n d i a n s  t o  f i v e  f i s h  per  day. 4; 
I5 

I I imposed i n t e r i m  r e g u l a t i o n s  t h a t  allowed . e l i g i b l e  f ishermen t o  
17 

I I f i s h  commercially on t h e  Klamath River  on ly  d u r i n g  l i m i t e d  
18 /I s e a s o n s *  43 Fed. Reg. 30,048 ( J u l y  1 3 ,  1978) .  I n t e r i o r  then  
19 

superceded t h e s e  r u l e s  by a n o t h e r  s e t  of  r e g u l a t i o n s  i n  1979. 
23 1 

4 4  Fed. Reg. 17,144-17,151 (March 2 0 ,  1979)  ( c o d i f i e d  i n  25 
21 ' 1  C.F.R. 258) .3  
22 1 

I t  was i n  1979 t h a t  I n t e r i o r  p r o h i b i t e d  a l l  commercial 

1 1  f i s h i n g  and s a l e  o f  anadromous f i s h  caught  on t h e  Hoopa Va l l ey  

241i 
' 

261. 

2 :  

3 These r e g u l a t i o n s  were o p e r a t i v e  a t  t h e  t ime a p p e l l e e s  
committed t h e  o f fenses .  The r e g u l a t i o n s  c u r r e n t l y  i n  e f f e c t  
a r e  s u b s t a n t j a l l y  s i m i l a r  t o  those  promulgated in  1979.  

. McCove", 36 Cnl .  36 at. 529  n.22. 



I I d e f i n e  c o m m e r c i a l  f i s h i n g  a s  t h e  t a k i n g  o f  f i s h  o r  f i s h  p a r t s  
2 

i 
I I 

w i t h  

R e s e r v a t i o n .  25 C.F. R .  6 . 2 5 8 . 8 ( c ) ,  ( d l .  T h e s e  r e g u l a t i o n s  

from 

t h e  i n t e n t  t o  s e l l  

t h e m .  C.F.R. 

t r a d e  t h e m  o r  p r o f i t  e c o n o m i c a l l y  

T h e  1.979 p r o h i b i t i o n  h a s  

I I r e m a i n e d  i n  e f f e c t  f o r  o v e r  s i x  y e a r s ,  h a v i n g  b e e n  r e n e w e d  i n  
5 

s u c c e s s i v e  v e r s i o n s  of  t h e  r e g u l a t i o n s .  

1 1  1 n ' t e r i o r s s  p r o h i b i t i o n  o n  c o m m e r c i a l  f i s h i n g  c o n s t i t u t e d  a 
9 

7 

8 

I I " m o d i f i c a t i o n  o r  a b r o g a t i o n a  o f  t h e i r  t r e a t y  r i g h t  t o  t a k e  
10 

5 2 9 .  

T h e  d e f e n d a n t s  a r g u e d  b e f o r e  t h e  M a g i s t r a t e  t h a t  

I S i n c e  t h e  f i s h i n g  r e g u l a t i o n s  a t  i s s u e  i n  t h e  W i l s o n  a n d  
1511 

l1 

12 

13 

I I E b e r h a r d t  p r o s e c u t i o n s  w e r e  n o t  e x p r e s s l y  a u t h o r i z e d -  b y ,  
16 

I K l a m a t h  R i v e r  f i s h .  T h e  d e f e n d a n t s  c o n t e n d e d  t h a t  a b s e n t  

I e x p r e s s  C o n g r e s s i o n a l  a u t h o r i t y  t h i s  r i g h t  c 6 u l d  n o t  b e  

a b r i d g e d  b y  a n  e x e c u t i v e  a g e n c y .  U n i t e d  S t a t e s  v .  ~ r ~ b e r i ,  6 2 2  

F . 2 d  1 0 1 0 ,  1013 ( 9 t h  C i r .  1, c e r t .  d e n i e d ,  4 4 9  U.S. 1 0 0 4  ( 1 9 8 0 ) .  

I I  C o n g r e s s ,  t h e  d e f e n d a n t s  c o n c l u d e d ,  t h e y  w.ere i n v a l i d .  
17 

14 I 

I I A l t e r n a t i v e l y ,  t h e  d e f e n d a n t s  a r g u e d  t h a t ,  e v e n  i f  a u t h o r i z e d ,  
38 

]dl I n t e r i o r ' s  m o r a t o r i u m  o n  K l a m a t h  R i v e r  f i s h i n g  w a s  

1 i m p e r m i s s i b l e  b e c a u s e  i t  d i s c r i m i n a t e d  a g a i n s t  I n d i a n s  b y  
2311 

I n  h i s  N a r c h  5 ,  1 9 8 5  o r d e r ,  M a g i s t r a t e  L a n g f o r d  g r a n t e d  

2 1 

22' 

1 1  t h e  d e f e n d a n t s *  m o t i o n s  t o  d i s m i s s .  F i r s t ,  c o n t r a r y  t o  t h e  
24 11 

p l a c i n g  t h e  g r e a t e s t  b u r d e n  of r e s o u r c e  c o n s e r v a t i o n  u p o n  

t r i b a l  f i s h e r m e n .  

/ 25' 

1 26 
I 

27 1 
2s 

p o s i t i o n  a d v o c z t e d  i n  t h e  a m i c u s  b r i e f  s u b m i t t e d  .by t h e  C o u r t  

o f  I n d i a n  O f f e n s e s ,  t h e  M a g i s t r a t e  r u l e d  t h a t  t h e  d i s t r i c t  

c o u r t  h a d  c o n c u r r e n t  j u r i s d i c t i o n  t o  h e a r  a n d  d e t e r m i n e '  t h e  

i 
I I 
I i 



d e f e n d a n t s '  m o t i o n s .  S e c o n d ,  t h e  M a g i s t r a t e  h e l d  t h z t  I n t e r i o r  

was w i t h o u t  a u t h o r i t y  t o  p r o m u l g a t e  r e g u l a t i o n s  t h a t  a b r o g a t e d  

t h e  t r i b e ' s  f e d e r a l l y  r e s e r v e d  r i g h t  t o  t a k e  f i s h  f r o m  t h e  

K l a m a t h  R i v e r .  T h i r d ,  t h e  ~ a ~ i s t r a t k . h e l ' d  ' t h a t  e v e n  i f  . 

I n t e r i o r  were a u t h o r i z e d  t o  p r o m u l g a t e  t h e s e  f i s h i n g  

r e g u l a t i o n s ,  a s  w r i t t e n  t h e y  were a r b i t r a r y ,  n o t  n e c e s s a r y  t o  

a c h i e v e  a c o n s e r v a t i o n  p u r p o s e  a n d  i m p e r m i s s i b l y  d i s c r i m i n a t o r y  

C o n c l u d i n g  t h a t  t h e  r e g u l a t i o n s  u n d e r l y i n g  t h e  L a c e y  Act 

p ~ o s e c u t i o n  were i n v a l i d ,  t h e  M a g i s t r a t e  d i s m i s s e d  t h e  

i n f o r m a t i o n s  a g a i n s t  t h e  d e f e n d a n t s .  

T h e  G o v e r n m e n t  a p p e a l s  t h i s  d e c i s i o n .  A s  t h e  

M a g i s t r a t e ' s  c o n c ~ l u s i o n s  c o n s t i t u t e  f i n d i n g s  o f  law,  t h e y  a r e  
I 

s u b j e c t  t o  t h i s  C o u r t ' s  d e  n o v o  r e v i e w  o n  a p p e a l .  U.S. v.' -- - 
N a n c e ,  ( 9 t h  Cir. T h e r e  a r e ,  

t h e r e f o r e ,  t h r e e  d i s t i n c t  i s s u e s  b e f o r e  t h i s  C o u r t :  p r o p e r  

j u r i s d i c t i o n ,  a b r o g a t i o n ,  a n d  d i s c r i m i - n a t i o n .  

11. J u r i s d i c t i o n  

A p p e l l e e  E b e r h a r d t  a r g u e s  o n  a p p e a l  t h a t  C o n g r e s s . d i d  

n o t  i n t e n d  t h e  L a c e y  A c t  t o  b e  u s e d  t o  p r o s e c u t e  I n d i z n s  i n  

f e d e r a l  c o u r t .  I n s t e a d ,  s h e  c o n t e n d s ,  t h e  C o u r t  of  I n d i a n  

O f f e n s e s  o f  t h e  Hoopa  V a l l e y  R e s e r v a t i o n  h a s  t h e  e x c l u s i v e  

j u r i s d i c t i o n  t o  t r y  e l i g i b l e  I n d i a n s  a c c u s e d  o f  v i o l a t i n g  

l n t e r i o r t s  r e g u l a t i o n s .  T h e  M a g i s t r a t e  r e j e c t e d  t h i s  

j u r i s d i c t i o n a l  a r g u m e n t .  He r u l e d  i n s t e a d  t h a t  t h e  L a c e y  Act 

c o n f e r r e d  c o n c u r r e n t  j u r i s d i c t i o n  o n  f e d e r a l  a n d  t r i b a l  c o u r t s  

t o  p r o s e c u t e  I n a i 2 n  f i s h i n g  o f f e n s e s .  T h e  C o u r t  a g r e e s .  



The Lacey Act provides no independent b a s i s  f c r  c r i m i n a l  

p r o s e c u t i o n  but  r a t h e r  makes a  v i o l a t i o n  of  an underlying law 

o r  r e g u l a t i o n  a  t r i g g e r  t o  f e d e r a l  l i a b i l i t ~ . ~  Sec t ion  

3 3 7 2 ( a )  makes i t  unlawful f o r  any pe.&oni 

(1) t o  impor t ,  e x p o r t ,  t r a n s p o r t ,  s e l l ,  
r e c e i v e ,  a c q u i r e ,  o r  purchase any f i s h  o r  
w i l d l i f e  or  p l a n t  taken o r  possessed i n  
v i o l a t i o n  of any law,  t r e a t y ,  o r  r e g u l a t i o n  
of t h e  United S t a t e s  o r  i n  v i o l a t i o n  of any 
Ind ian  t r i b a l  law; 

( 2 )  t o  impor t ,  e x p o r t ,  t r a n s p o r t ,  s e l l ,  
r e c e i v e ,  a c q u i r e ,  o r  purchase i n  i n t e r s t a t e  
o r  foreign commerce - 

I I have j u r i s d i c t i o n  o v e r  any a c t i o n s  a r i s i n g  under i t .  16 U.S.C.. 
15 

( A )  any f i s h  o r  w i l d l i f e  t aken ,  possessed ,  
t r a n s p o r t e d ,  o r  s o l d  i n  v i o l a t i o n  of  any law 

1 1  § 3375(c) .  Section 258.14 of  t h e  under ly ing  I n t e r i o r  .. . 

16 

l1 

12 

13 

I I r e g u l a t i o n s  a l so  e x p r e s s l y  g r a n t s  t h e  Court  o f  I n d i a n  Offenses  
1'7 

I o r  r egu la t ion  of  any S t a t e  o r  i n  v i o l a t i o n  
o f  any f o r e i g n  law,  . . . 

1 6  U.S.C. § 3372(a).  

A s  expressly s t a t e d  i n  t h e  Lacey Act ,  f e d e r a l  c o u r t s  

I I j u r i s d i c t i o n  t o  t r y  Ind ians  accused of v i o l a t i n g  t h e  r u l e s .  
18 

11 I 

I I Thus f e d e r a l  j u r i s d i c t i o n  i s  c o n c u r r e n t ,  but  i t  i s  not  
19 ' ex t ingu i shed  by t h e  s e p a r a t e  j u r i s d i c t i o n 2 1  g r a n t  a f fo rded  by 
23 I I 

t h e  under ly ing  r e g u l a t i o n s .  

'I The l e g i s l z t i v e  h i s t o r y  of  the  Act i n d i c a t e s  t h a t  Congress 
in tended t h e  Lacey Act t o  enhance enforcement of w i l d l i f e  laws 
and r e g u l z t i o n s  by u f e d e r a l i z i n g u  t h e  v i o l a t i o n  of o t h e r  
independent provis ions .  - See H .  R .  No. 276, 9 7 t h  Cong., 1st 
S e s s .  13' (1981);  S. Rep.  No. 123, 9 7 t h  Cong., 1st Sess..  4 
(1981) .  



1 1  111. A b r o g a t i o n  o f  T r i b a l  R i g h t s  

' 1 1  The  c e n t r a l  i s s u e  p r e s e n t e d  on a p p e a l  is w h e t h e r  t h e  

t r i b a l  r i g h t  t o  t a k e  f i s h  f r o m  t h e  K l a m a t h  R i v e r .  As h e l d  b y  

t h e  I4int.h C i r c u i t  i n  U n i t e d  S t a t e s  v. F r y b e r g ,  622 F.2d 1 0 1 0 ,  

1 0 1 3  ( 9 t h  C i r . ) ,  c e r t .  d e n i e d ,  449  U.S. 1 0 0 4  ( 1 9 8 0 1 ,  t h e  

G o v e r n m e n t  may n o t  a b r o g a t e  o r  m o d i f y  I n d i a n  t r i b a l  r i g h t s  

2 

3 

wi . thou t  c l e a r  C o n g r e s s i o n a l  a u t h o r i z a t i o n .  T h e  q u e s t i o n  b e f o r e  

t h i s  C o u r t ,  t h e r e f o r e ,  is  t w o  f o l d :  ( 1 )  w h e t h e r  t h e  I n t e r i o r  

G o v e r n m e n t ,  a c t i n g  i n  i t s  r o l e  a s  t r u s t e e ,  i m p r o p e r l y  d e p r i v e d  

Hoopa V a l l e y  R e s e r v a t i o n  I n d i a n s  o f . t h e i r . f e d e r a l l y  p r o t e c t e d  

r e g u l a t i o n s  u n d e r  w h i c h  t h e  a p p e l l e e s  were p r o s e c u t e d  " m o d i f y  

o r  a b r o g a t e t c  Hoopa V a l l e y  R e s e r v a t i o n  t r i b a l .  r i g h t s ,  a n d  ( 2 ) "  
I 

w h e t h e r  s u c h  a n  n a b r o g a t i o n , "  i f  f o u n d ,  was c l e a r l y  a u t h o r i z e d *  / 
b y  C o n g r e s s .  

A .  S c o p e  o f  R e s e r v e d  R i g h t s  

I n  o r d e r  t o  assess  w h e t h e r  t h e - K l a m a t h  R i v e r   regulation^ A 

m o d i f i e d  o r  a b r o g a t e d  Hoopa V a l l e y  R e s e r v a t i o n  t r i b a l  r i g h t s ,  

i t  is f i r s t  n e c e s s a r y  t o  d e t e r y i n e  t h e  s c o p e  o f  t h e s e  r i g h t s  

a n d  w h e t h e r  t h e  a p p e l l e e s t  a c t i o n s  were u i t h i n  t h o s e  r i g h t s .  

See U n i t e d  S t a t e s  v.  D i o n ,  7 5 2  F .2d  1 2 6 1 ,  1 2 6 3  ( 8 t h  C i r .  1 9 8 5 ) .  - 
I t  is  o n l y  when t h e  s c o p e  o f  t h e  r i g h t s  is known t h a t  i t  c a n  bc 

d e t e r m i n e d  w h e t h e r  o r  n o t  g o v e r n m e n t a l  a c t i o n s  h a v e  m o d i f i e d  o! 

a b r o g a t e d  them.  

The r i g h t s  o f  t h e  Y u r o k  I n d i a n s  t o  e x p l o i t  r e s o u r c e s  o n  

t h e  Eoopa V a l l e y  R e s e r v a t i o n  w e r e  r e s e r v e d  by s t a t u t e ,  n o t  

t r e a t y .  B l a k e  v. A r n e t t ,  6 6 3  F.2d 9 0 6 ,  9 0 9  ( 9 t h  C i r .  1981). 

T h e  Hoopa V a l l e y  R e s e r v a t i o n ,  e s  o u t l i n e d  by t h e  S u p r e m e  C o u r t  



'I I 
i n  M a t t z  v .  A r n e t t ,  4 1 2  U.S. 481 (19731,  h a s  h a d  a c o m p l e x  

' 1 1  h i s t o r y .  By i t s  Act o f  March 3 ,  1853 ,  C o n g r e s s  a u t h o & z e d  . t h e  

*I) p r e s i d e n t  t o  make f i v e  m i l i t a r y  r e s e r v a t i o n s  f r o m '  t h e  

.' . 3 1 1  d o m a i n  i n  C a l i f o r n i a  f o r  I n d i a n  purposes . ; .  ~ r e s i d e n k  P i e r c e ,  

4 ( 1  c o n s i s t e n t  v i t h  t h i s  a u t h o r i t y ,  s p e c i f i e d  t h e  O l d  Kla rna th  R i v e r  

'11 V a l l e y  R e s e r v a t i o n ,  w a s  f o r m a l l y  s e t  a s i d e  by a n o t h e r  e x e c u t i v e  

5 

G 

8 1 )  o r d e r .  ' I n  1891 P r e s i d e n t  H a r r i s o n  e x t e n d e d  t h e  r e s e r v a t i o n  t o  

R e s e r v a t i o n  i n  h i s  o r d e r  o f  November 1 6 ,  1855. Mattz,  4 1 2  U.S. 

a t  487. I n  1 8 7 6  a 1 2 - m i l e  s q u a r e ,  k n o u n  a s  t h e  o r i g i n a l  Hoopa 

'11 e n c o m p a s s  t h e  Old K l a m a t h  R i v e r  R e s e r v a t i o n  a n d  a d d e d  t o  t h e  

10 

11 
r e s e r v a t i o n  a 3 0 - m i l e  s t r i p  c o n n e c t i n g  t h e s e  t w o  areas.  M a t t z ,  

i 4 1 2  U.S. a t  502. 
12 

13 

I 
I n  e s t a b l i s h i n g  t h e  Woopa V a l l e y  R e s e r v a t i o n ,  C o n g r e s s  

L 

r e s e r v e d  t h o s e  r i g h t s  n e c e s s a r y  f o r  t h e  I n d i a n s  t o  m a i n t a i n  o n  

14i 15 

16 

1'7 

18 

t h e  l a n d  c e d e d  t o  t h e m  t h e i r  way o f  l i f e ,  w h i c h  i n c l u d e d  

h u n t i n g  a n d  f i s h i n g .  Menominee T r i b e  o f  I n d i a n s  v. U n i t e d  

I / / / / / / / / /  
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S t a t e s ,  391 U.S. 404, 406 (19681.5 I t  makes l i t t l e  

p r a c t i c a l  d i f f e r e n c e  t h a t  Congress granted these  r i g h t s  bv 
* 

s t a t u t e  r a t h e r  than by t r e a t y .  Blake,  663 F.2d a t  909; A r n e t t  

v. 5 G i l l  Nets ,  48 Cal.  App. 3d 454,- -459;11975), c e r t .  den ied ,  - 
425 U.S. 907 ( 1 9 7 6 ) .  I n  de termining  the  scope of  those  r i g h t s ,  

t h e r e f o r e ,  t h e  r u l e s  of I n d i a n  t r e a t y  cons t ruc t ion  should  

I n  cons t ru ing  1ndian t r e a t i e s ,  t h e  c o u r t s  have r e q u i r e d  

t r , e a t i e s  t o  be l i b e r a l l y  cons t rued  t o  favor  Ind ians ,  

lfambiguous express ions  i n  t r e a t i e s  m u s t  be r e s o l v e d  i n  f a v o r  o f  

t h e  I n d i a n s ,  and [ t h e ]  t r e a t i e s  should be construed a s  t h e  

I n d i a n s  would have understood them." Dion, 752 F.2d a t  1263 

5 H i s t o r i c a l  accounts of I n d i a n  ways and customs c l e e r l y  
e s t a b l i s h  t h e  dependence o f  t h e  t r i b e s  upon t h e  Klamath River ' s ,  
r e s o u r c e s .  A s  descr ibed by an agent  of t h e  Indian Bureau, 
w r i t i n g  of  . t h e  s u i t a b i l i t y  o f  t h e  Klamath River Iqdian  c o u n t r y  . . 
t o  t h e  needs of  the  Ind ians :  . . .. . 

[ n l o  place can be found s o  we l l  adapted t o  t h e s e  1 

I n d i a n s ,  and t o  which they themselves a r e  s o  w e l l  
I 

a d a p t e d ,  a s  t h i s  ve ry  s p o t .  No possess ions  o f  t h e  
Government can be b e t t e r  spared t o  them. No 
t e r r i t o r y  o f f e r s  more t o  t h e s e  I n d i a n s  and very 
l i t t l e  t e r r i t o r y  o f f e r s  l e s s  t o t h e  whi te  man. 

I 
The i s s u e  of t h e i r  removal seems t o  d isappear .  

Repor t .  of t h e  Commjssion o f  Ind ian  A f f a i r s  266 (1885) ( a s  
quoted i n  Mattz v. A r n e t t ,  4 1 2  U.S. a t  487 n .  6 ) .  

To modern Indians o f  t h e  Hoopa Valley Reservat ion ,  f i s h i n g  
remains a  way of l i f e ,  not on ly  c o n s i s t e n t  with t r a d i t i o n a l  
I n d i a n  customs, but a l s o  a s  an eminent ly p r a c t i c a l  neans  o f  
s u r v i v a l  i n  an area which l a c k s  t h e  broad i n d u s t r i a l  o r  
commercial base which is r e q u i r e d  t o  provide i t s  p o p u l a t i o n ,  
I n d i a n  o r  o t h e r v i s e ,  w i t h  p r e d i c t a b l e  f u l l - t i m e  employment and 
income adequate  t o  provide s u f f i c i e n t  q u a n t i t i e s  and q u a l i t i e s  
o f  t h e  necessa r i e s  of l i f e .  Nat ional  Park S e r v i c e ,  
Environmental  Assessment: ' Nanapernent Options f o r  t h e  Redwood 
Creek Cor r idor .  Redwood l d ~ t i o n a l  P ~ r k  ( 1 9 7 5 ) .  



( h u o t i n g  U n i t e d  S t a t e s  v. T o p  S k y ,  5 4 7  F.2d 4 8 6 ,  488  ( 9 t h  C i r .  

1 9 7 6 ) ) .  

N e i t h e r  t h e  e x e c u t i v e  o r d e r  o f  1855 n o r  t h a t  o f  1891 

c o n t a i n  an e x p r e s s  r e s e r v a t i o n  o f  h u n t i n g  . a n d  f i s h i n g  r i g h t s .  

B l a k e ,  6 6 3  F .2d  a t  9 0 9 .  N o n e t h e l e s s ,  t h e  f a c t  t h a t  t h e  

r e s e r v a t i o n ,  when c r e a t e d ,  was r i p a r i a n  t o  t h e  K l a m a t h  R i v e r  

l e a d s  i n e s c a p a b l y  t o  t h e  c o n c l u s i o n  t h a t  t h e  r i g h t  t o  t a k e  f i s t  

f r o m  t h e  r i v e r  w a s  r e s e r v e d  t o  t h e  t r i b e  a n d  t h a t  t h e  I n d i a n s  

u n d e r s t o o d  t h e  r e s e r v a t i o n  t o  i n c l u d e  t h e  r i g h t  t o  f i s h .  

B l a k e ,  6 6 3  F. 2d a t  911. 

T h i s  r i g h t  t o  t a k e  f i s h  i n c l u d e s  n o t  o n l y  t h e  r i g h t  t o  

c a t c h  f i s h  f o r  i n d i v i d u a l  c o n s u m p t i o n ,  b u t  a l s o  t h e  r i g h t  to-. 
I 

1 
e n g a g e  i n  c o m m e r c i a l  t a k i n g ,  See D i o n  7 5 2  F .2d  a t  1 2 6 5  n . 1 1 .  - -, 

t 
I n t e r i o r ,  i n  b o t h  t h e  r e g u l a t i o n s  a n d  a t  a r g u m e n t  o n  t h i s  

m o t i o n ,  h a s  e x p l i c i t l y  a c k n o w l e d g e d  t h e  Hoopa V a l l e y  

R e s e r v a t i o n ' s  t r i b a l  r i g h t  t o  t a k e  f i s h  f o r  c o m m e r c i a l  p u r p o s e  

'13 F e d .  Reg.  3 0 , 0 4 8  ( J u l y  13 ,  1 9 7 8 ) ;  4 4  F e d .  Reg. 1 7 , 1 4 6 ,  

( M a r c h  2 0 ,  1 9 7 9 ) .  'Based u p o n  t h e  h i s t o r y  o f  I n d i a n  f i s h i n g  ( 

t h e  K l a m a t h ,  as wel l  a s  o n  t h e  s u b s t a n t i a l  case  l a w  

i n t e r p r e t i n g  F e d e r a l  f i s h i n g  r i g h t s ,  t h e  D e p a r t m e n t  h a s  

c o n c l u d e d  t h a t  t h e  I n d i a n s t  r e s e r v e d  f i s h i n g  r i g h t  i n c l u d e s  t i  

r i g h t  t o  u s e  f i s h  f o r  c o m m e r c i a l  p u r p o s e s . "  4 3  F e d .  Reg. 

3 0 , 0 4 8  ( J u l y  13 ,  1 9 7 8 ) .  

N o n e t h e l e s s ,  t h e  G o v e r n m e n t  c o n t e n d s  t h a t  i t  may 

f o r e c l o s e  t h i s  r i g h t  t o  f i s h  c o m m e r c i a l l y  when i t  i s  d o n e  f o r  

t t c o n s e r \ r a t i o n "  p u r p o s e s .  I n t e r i o r  r e 1  j e s  o n  t h e  P u v a l l u p  cas  

a u t h o r i t y  h o l d i n g  t h a t  I n d i - z n  r i g h t s  t o  e x p l o i t  r e s e r v a t i o n  



r e s o u r c e s  a r e ,  a t  t h e i r  o u t e r  l i m i t ,  s u b j e c t  t o  t h e  

e n v i r o n m e n t a l  demands  o f  s p e c i e s  c o n s e r v a t i o n .  A s  n o t e d  by 

J u s t i c e  D o u g l a s  i n  D e p a r t m e n t  o f  Game o f  W a s h i n g t o n  v. P u y a l l u ~  
, . 

T r i b e ,  4 1 4  U.S. 4 4 ,  49  ( 1 9 7 3 )  ( P u y a l l u p  '119, 1 n d i a n  t r e a t y  

r i g h t s  d o  n o t  g i v e  I n d i a n s  a f e d e r a l  r i g h t  " t o  p u r s u e  t h e  l a s t  

l i v i n g  s t e e l h e a d  u n t i l  i t  e n t e r s  t h e i r  n e t s . "  T h u s ,  t h e  

Y u r o k t s  f e d e r a l l y  r e s e r v e d  r i g h t s  d o  n o t  e x t e n d  t o  i n c l u d e  t h e  

r i g h t  t o  f i s h  a n a d r o m o u s  s p e c i e s  o n  t h e  K l a m a t h  R i v e r  t o  

e x t i n c t i o n .  P u y a l l u p  T r i b e ,  I n c .  v .  D e p a r t m e n t  o f  Game o f  

W a s h i n g t o n ,  433 U.S. 1 6 5 ,  1 7 5 - 7 6  ( 1 9 7 7 )  ( P u y a l l u p  111). S e e  - 
a l s o  W a s h i n g t o n  v.  W a s h i n g t o n  S t a t e  C o m m e r c i a l  P a s s e n g e r  

F i s h i n g  Vessel A s s o c i a t i o n ,  443 U.S. 658, 684 ( 1 9 7 9 ) .  
1 1 

T h e  p r e s e n t  s i t u a t i o n  is c l e a r l y  d i s t i n g u i s h a b l e  fFom 

t h i s  l i n e  o f  P u y a l l u p  a u t h o r i t y .  W h i l e  P u y a l l u p  I1 h o l d s  t h a t  

I n d i a n  r i g h t s  can b e  c o n t r o l l e d  by  t h e  n e e d  t o  p r e s e r v e  a 

s p e c i e s ,  s u c h  an e n v i r o n m e n t a l  c r i s i s : d i d  n o t  e x i s t  o n  . t h e  . . . - 
Hoopa  V a l l e y  R e s e r v a t i o n  i n  1979..  I n t e r i o r  h a s  n o t  e s t a b l i s h e r  

o r  e v e n  c l a i m e d  t h a t  a n a d r o m o u s  f i s h  i n  t h e  K l a m a t h  R i v e r  w e r e  

o n  t h e  v e r g e  o f  e x t i n c t i o n  when i t  p r o m u l g a t e d  i t s  b a n  o n  

I n d i a n  c o m m e r c i a l  f i s h i n g ? r  A s  s t a t e d  i n  t h e  p r o l o g u e  t o  

I n t e r i o r ' s  r e g u l a t i o n s ,  o c e a n  f i s h i n g ,  w h i c h  h a r v e s t e d  t h e  v a s .  

m a j o r i t y  o f  K l a n a t h  a n d  T r i n i t y  s a l m o n ,  r e m a i n e d  s u b s t a n t i a l l y  

u n r e g u l a t e d .  6 S p o r t s  f i s h i n g  by  n o n - I n d i a n s  on t h e  

B e t w e e n  1976-1984 ,  o c e a n  f i s h e r s  t o o k  6 7  p e r c e n t  o f  t h e  
a v a i l a b l e  a d u l t  K l z m a t h  R i v e r  c h i n o o k  s a l m o n ,  I n d i a n  f i s h e r s  
t o o k  8 p e r c e n t  and s p o r t s  f i s h e r s  c a u g h t  2. p e r c e n t .  B u r e a u  o f  
I n d i a n  A f f a i r s ,  ~ n v i r o n m e n t a l  I n p a c t  S t a t e m e n t ,  I n d i a n  F i s h i n g  

' R e g u l z t i o n s  29 (19b5) .  



K l a m a t h  w a s  a l s o  a l l o w e d  , d u r i n g  t h i s  p e r i o d .  T h e r e  i s ,  i n  

1 s h o r t ,  a b s o l u t e l y  n o  e v i d e n c e  b e f o r e  t h i s  C o u r t  t h a t  a t  t h e  

! time o f  t h e  r e g u l a t i o n s  I n t e r i o r  b e l i e v e d  t h a t  t h e  Hoopa Valle: 

I R e s e r v a t i o n ' s  f i s h  r e s o u r c e s  were f a c i n g  i m m i n e n t  e x r i n c t i o n .  
I 

I n  1 9 7 9 ,  C o n g r e s s  c o u l d  s t i l l  h a v e  a c t e d  e x p r e s s l y  t o  p r o h i b i t  

c o m m e r c i a l  f i s h i n g  h a d  i t  w i s h e d  t o  d o  s o .  See D i o n  7 5 2  F .2d  - -, 
a t  1 2 6 8  n . 1 4 .  

B. M o d . i f i c a t i o n  o r  A b r o g a t i o n  

- 
G i v e n  t h a t  t h e  I n d i a n s  o f  t h e  Hoopa V a l l e y  R e s e r v a t i o n  

h a d  a r e s e r v e d  r i g h t  t o  t a k e  K l a m a t h  R i v e r  a n a d r o g o u s  f i s h  f o r  

c o m m e r c i a l  p u r p o s e s ,  i t  m u s t  n e x t  b e  d e t e r m i n e d  w h e t h e r  

I n t e r i o r ' s  r e g u l a t i o n s  s u s p e n d i n g  a l l  c o m m e k b i a l  f i s h i n g  ha;e, 

i n  f a c t ,  m o d i f i e d  o r  a b r o g a t e d  t h a t  r i g h t .  S e e  D i o n  752' F.2c - - 9  

a t  1 2 6 5 .  

The M a g i s t r a t e  f o u n d  t h a t  a s i x - y e a r  p r o h i b i t i o n  o n  t h c l  

Y u r o k t s  t r i b a l  r i g h t  t o  f i s h  f o r - c o m m e r c i a l  p u r p o s e s  

c o n s t i t u t e d  a n  t t a b r o g a t i o n t t  o f  t h e  t r e a t y  r i g h t .  T h e  1 
G o v e r n m e n t  d i s p u t e s  t h i s  o n  a p p e a l ,  a r g u i n g  i n s t e a d  t h a t ,  t h e  

r e g u l a t i o n s  m e r e l y  s u s p e n d  t h e  t r i b e ' s  r i g h t  w i  t h o u t  a f f e c t i n  

i t .  

T h e  i s s u e  o f  w h a t  a c t i o n  rises t o  t h e  l e v e l  o f  

t t a b r o g a t i o n t l  is a d i f f i c u l t  o n e  w h i c h  h a s  n e v e r  b e e n  d i r e c t l y  ( 
a d d r e s s e d  by  t h i s  c i r c u i t .  I n  U n i t e d  S t a t e s  v .  F r y b e r g ,  6 2 2  

F .2d  1 0 1 0 ,  1 0 1 4  ( 9 t h  C i ,  c e r t .  d e n i e d ,  4 4 9  U.S. 1 0 0 4  ( 1 9 8 0  

t h e  N i n t h  C i r c u i t  h e l d  t h a t  t h e  E a g l e  P r o t e c t i o n  A c t ' s  1 1  



I ]  ev idence  o f  Congress '  i n t e n t  t o  abrogate .  
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Acknowledging t h a t  t h e  r e g u i a t i o n  i n  ques t ion  involved on ly  a  

l l r e l a t i v e l y  i n s i g n i f i c a n t  modi f i ca t ion  of  t h e  I n d i s n t s  h u n t i n  

r i g h t s , l l  t h e  cour t  s t i l l  r equ i red  a c l e a r  i n t e n t i o n  on t h e  pa 

o f  Congress t o  so  a f f e c t  t h o s e  r i g h t s :  1 d ;  - 
The r e g u l a t i o n s  a t  i s s u e  here  c o n s t i t u t e  more than an 

l f i n s i g n i f i c a n t  m ~ d i f i c a t i o n ~ ~  of  t h e  Hoopa Valley Reservat ion 

I n d i a n s '  reserved r i g h t  t o  f i s h  commercially. I n s t e a d ,  they  

r i s e  t o - t h e  l e v e l  o f  " s u b s t a n t i a l  inf r ingementu  of t h e  t y p e  

o u t l i n e d  i n  Washington v. Washington S t a t e  Commercial pass en^ 

F i s h i n g  Vessel  A s s o c i a t i o n ,  4 4 3  U. S. a t  690 ( F r a s e r  River 

T r e a t y  between t h e  United S t a t e s  and Canada could no t  i n f r i n p  

upon I n d i a n  ~ i g h t s  a b s e n t  e x p r e s s  s t a t u t o r y  language) .  A s  
1 

s u c h ,  I n t e r i o r ' s  r e g u l a t i o n s  llmodify o r  a b r o g a t e n  t h e  Indian:  

t r e a t y  r i g h t  s o  a s  t o  r e q u i r e  express  Congressional  

a u t h o r i z a t i o n .  

C.  Congressional  Author iza t ion  

I t  is undisputed t h a t  Congress can modify o r  ab roga te  1 

r e s e r v e d  t r i b a l  r i g h t s .  See Lone Wolf v. Hitchcock, 187 U. S - 
553 (1903) .  The i n t e n t i o n  t o  do s o ,  however, is  not t o - b e  

l i g h t l y  imputed t o  Congress.  Menominee, 391 U.S. a t  413. A 

d i r e c t e d  by United S t a t e s  v. Fryberg,  622 F. 2d 1010, 1013 ( 9  

C i r . ) ,  c e r t .  den ied ,  4 4 9  U.S. 1004 (19801, t h e  Court should 

look t o  sur rounding c i r cums tances  and l e g i s l a t i v e  h i s t o r y  f c  

25 

2G 

The Government m a i n t a i n s  t h a t  i t  was s p e c i f i c a l l y  

a u t h o r i z e d  t o  promulgate t h e  Klamath River regula . t ions  basec 
. 

27 1 
t h r e e  s t z t u t e s :  43 U.S.C: 8 1457; 25 U.S.C. 8 8  2 ,  9 ,  1 3 ;  ar 



t h e  Reorgan iza t i on  P l a n  No. 3  of 1950.  See  4 4  Fed. Reg. 17 ,148  - 
(March 20,  1979)  ( a u t h o r i t y ) .  Under t h e s e  s t a t u t e s ,  I n t e r i o r  

is a u t h o r i z e d  t o  s u p e r v i s e  and manage I n d i a n  a f f a i r s .  Mecovey, 

36 Ca l .  3d a t  534 n.21. See a l s o  ~ d a l l . v . ' . L i t t e l l - ,  366 F.2d -- 
668 ( D . C .  C i r .  1966).7 

The Government c o n t e n d s  t h a t  t h i s  g e n e r a l  s t a t u t o q  

a u t h o r i z a t i o n  c o n s t i t u t e s  s u f f i c i e n t  e v i d e n c e  o f  Congres s1  

i n t e n t  t o  a b r o g a t e  t h e  Hoopa Va l l ey  R e s e r v a t i o n ' s  r i g h t  t o  f i s h  

c m m e r c i a l l y .  I n  s u p p o r t  o f  i t s  p o s i t i o n ,  t h e  Government c i t e s  

s e v e r a l  c a s e s  where I n t e r i o r  h a s  a c t e d  under  i t s  g e n e r a l  

' s t a t u t o r y  a u t h o r i z a t i o n .  I n  Uda l l  v. L i t t e l l ,  366 F.2d 668 

(D.C. C i r .  19661, t h e  c o u r t  h e l d  t h a t  I n t e r i o r ' s  c a n c e l l a t i o h  . 
o f  an a t t o r n e y ' s  c o n t r a c t  w i t h  t h e  t r i b e  was a p r o p e r  e x e r c i s e  

o f  o v e r s i g h t  a u t h o r i t y .  366 F.2d a t  674. I n  Uni ted  S t a t e s  v.  

C o n s o l i d a t e d  Mines & S m e l t i n g  Co.,  455 F.2d 432, 443 ( 9 t h  C i r .  

1 9 7 1 ) ,  t h e  c o u r t  approved I n t e r i o r ' s - d e r i s i o n  t o  h a l t  t h e  

a l i e n a t i o n  o f  C o l v i l l e  t r i b a l  l a n d s .  I n  Y a v a p a i - P r e s c o t t  

I n d i a n  T r i b e  v. Wat t ,  707 F.2d 1072 ( 9 t h  C i r .  19831 ,  t h e , c o u r t  

approved o f  I n t e r i o r ' s  d e c i s i o n  t o  block t h e  t r i b e ' s  

u n i l a t e r a l  c a n c e l l a t i o n  o f  a  l e a s e .  

The Court  r e j e c t s  t h e  Government ' s  argument .  The v e r y  

broad g r a n t  o f  management a u t h o r i t y  g i v e n  t o  I n t e r i o r  under 

t h e s e  s t a t u t e s  is whol ly  i n a d e q u a t e  t o  impute  C o n g r e s s i o n a l  

7 [T]he  very  genera l  l anguage  of  t h e s e  s t a t u t e s  makes i t  q u i t e  
p l a i n  t h a t  t h e  a u t h o r i t y  c o n f e r r e d  on t h e  Commissioner o f  
I n d i a n  A f f a i r s  was i n t e n d e d  t o  be s u f f i c i e n t l y  comprehens ive  t 
e n a b l e  h i m  . . .  t o  manage a l l  I n d i a n  a f f a i r s ,  2 n d  a l l  m a t t e r s  
a r i s i n g  o u t  o f  Ind i an  r e l a t i o n s .  U d a l l ,  366 F.2d a t  673.  



i n t e n t  t o  m o d i f y  t h e  f e d e r a l l y  p r o t e c t e d  r i g h t  t o  f i s h  

c o m m e r c i a l l y  h e l d  b y  t h e  Hoopa  V a l l e y  R e s e r v a t i o n  I n d i a n s .  

N o n e  o f  t h e  c a se s  c i t e d  b y  t h e  a p p e l l a n t  a u t h o r i z e s  I n t e r i o r t s  

i n t e r f e r e n c e  u i t h  r e s e r v e d  t r i b a l  r i g h t s  ' a b s e n t  C o n g r e s s i o n a l  

a u t h o r i z a t i o n .  T h e  U d a l l  a n d  C o n s o l i d a t e d  c a s e s  e a c h  d e a l t  

s p e c i f i c a l l y  u i t h  a t r i b e ' s  r i g h t  t o  c o n t r a c t  w i t h  p r i v a t e  

p a r t i e s .  I n  U d a l l ,  t h e  t r i b e  s p e c i f i c a l l y  a s k e d  t h e  S e c r e t a r y  

t o  i n v e s t i g a t e  a n d  t e r m i n a t e  t h e  c o n t r a c t  i f  h e  d i s c o v e r e d  a n y  

i m b r o p r i e t i e s .  366 F . 2 d  a t  671. I n  C o n s o l i d a t e d ,  I n t e r i o r  h a d  

h i s t o r i c a l l y  e x e r c i s e d  i t s  r i g h t  t o  w i t h h o l d  p u b l i c  l a n d s  from 

p r i v a t e  d e v e l o p m e n t .  455 F . 2 d  a t  4 4 2 - 4 4 .  More  i m p o r t a n t l y ,  

b o t h  o f  t h e s e  c7se . s  i n v o l v e d  o n l y  t h e  r n a n a g e & e n t  o f  t r i b a l  
I 

a f f a i r s  b y  I n t e r i o r ,  n o t  t h e  a b r o g a t i o n  o f  f e d e r a l l y  p r o t e k t e d  

t r i b a l  r i g h t s ,  N o r  d o e s  Y a v a p a i - P r e s c o t t  s u p p o r t  t h e  

G o v e r n m e n t ' s  p o s i t i o n .  I n  t h a t  c a se ,  C o n g r e s s  h a d  p a s s e d  a 

s p e c i f i c  s t a t u t e  a u t h o r i z i n g  t h e  S e c r e t . a r y  o f  I n t e r i o r  t o .  

a p p r o v e  l e a s e s  o f  I n d i a n  l a n d .  707 F.2d  a t  1 0 7 4 .  T h u s ,  

C o n g r e s s  h a d  e x p l i c i t l y  a u t h o r i z e d  I n t e r i o r ' s  i n t e r v e n t i o n .  

I t  is  c l e a r  f r o m  F r y b e r g  t h a t  C o n g r e s s i o n a l  i n t e n t  t o  

a b r o g a t e  o r  m o d i f y  t r i b a l  r i g h t s  m u s t  b e  c l e a r  f r o m  t h e  f a c e  o f ;  

t h e  s t a t u t e  a n d  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  i t s  p a s s a g e .  8 I 
L o o k i n g  a t  t h e  e x p r e s s  l a n g u a g e  o f  t h e  s t a t u t e s  r e l i e d  u p o n  b y  

I n t e r i o r  t o  a u t h o r i z e  i t s  b a n  o n  K l a m a t h  R i v e r  f i s h i n g ,  t h e r e  

W h e r e ,  a s  h e r e ,  t h e  i n t e f e r e n c e  w i t h  t r i b a l  r i g h t s  i s  
s u b s t a n t i a l ,  t h e  C o u r t  s h o u l d  r e l y  m o r e  o n  e x p r e s s  l a n g u a g e  o f  
t h e  s t a t u t e  a n d  l e s s  o n  t h e  s u r r o u n d i n g  c i r c u m s t ~ n c e s  t o  
e s t z b l i s h  C o n g r e s s i o n a l  d e t e r m i n a t i o n  t o  m o d i f y  o r  a b r o g a t e  a 
r i g h t .  F r s b e r ~ ,  6 2 2  F . 2 d  a t  1 0 1 4 .  



is  a b s o l u t e l y  n o t h i n g  t o  i n d i c a t e  t h a t  C o n g r e s s  a u t h o r i z e d  t h e  

a b r o g a t i o n  o f  t h e  Hoopa V a l l e y  R e s e r v a t i o n ' s  t r i b a l  r i g h t  t o  

f i s h  c o m m e r c i a l l y .  Nor is t h e r e  a n y * b a s l s ' . f o r  f i n a i n g  s u c h  

C o n g r e s s i o n a l  i n t e n t i o n  i n  t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e s e  

ac t s .  The a u t h o r i t y  now r e l i e d  i n  p a r t  upon by t h e  S e c r e t a r y  

i s  d e r i v e d  f rom S t a t u t e s  o f  1 8 3 2  and  1 8 3 4 ,  4 S t a t .  564  and 4 

S t a t .  7 3 5 ,  738. A t  t h e  t i m e  C o n g r e s s  g r a n t e d  t h i s  a u t h o r i t y ,  a 

r l p b l i c y  o f  a l m o s t  t o t a l  t r i b a l  s e l f - g o v e r n m e n t u  p r e v a i l e d .  

O r g a n i z e d  V i l l a g e  o f  Kake v.  Egan ,  369  U.S. 6 0 ,  6 3  ( 1 9 6 2 ) .  It 

i s  i m p o s s i b l e ,  t h e r e f o r e ,  t o  i m p u t e  t o  C o n g r e s s  a n  i n t e n i i o n  t c  

a u t h o r i z e  I n t e r i o r  t o  a b r o g a t e  I n d i a n  f i s h i n ' g  r i g h t s  on t h e  

Hoopa V a l l e y  R e s e r v a t i o n  a l m o s t  150 y e a r s  l a t e r .  

The C o u r t  a g r e e s  w i t h  t h e  M a g i s t r a t e  t h a t  t h e  g e n e r a l  

t r u s t  s t a t u t e s  r e l i e d  upon by t h e  D e p a r t m e n t  o f  I n t e r i o r  

d o  n o t  c o n s t i t u t e  e x p l i c i t  C o n g r e s s i o n a . 1  i n t e n t  n e c e s s a r y  t o  
. . .. . 

a b r o g a t e  o r  modify r e s e r v e d  t r i b a l  r i g h t s .  T h u s  u n d e r  F r y b e r g  

t h e  I n t e r i o r  r e g u l a t i o n s  p r o h i b i t i n g  t h e  c o m m e r c i a l  f i s h i n g  o f  

a n a d r o m o u s  f i s h  on t h e  Hoopa V a l l e y  R e s e r v a t i o n  a r e  

i m p e r m i s s i b l e  and i n v z l i d .  

I V .  C o n c l u s i o n  

The C o u r t ,  t h e r e f o r e ,  a f f i r m s  t h e  M a g i s t r a t e  on  t h e  

f o l l o w i n g  i s s u e s .  J u r i s d i c t i o n  i s  p r o p e r l y  w i t h i n  t h e  f e d e r a l  

c o u r t .  The I n d i a n s  o f  t h e  Hoopa V a l l e y  R e s e r v a t i o n  h a v e  a  

r e s e r v e d  t r i b a l  r i g h t  t o  f i r h  f o r  c o m n e r c i a l  p u r p o s e s  on t h e  

Klzrna th  R i v e r .  The r e g u l a t i o n s  u n d e r  w h i c h  t h e  a p p e l l e e s  wer t  

p r o s e c u t e d  were  i n v z l j d  a s  'an u n a u t h o r i z e d  m o d i f i c a t i o n  o f  



t h e s e  t r e a t y  r i g h t s  a n d ,  t h e r e f o r e ,  c a n n o t  s u p p o r t  a 

p r o s e c u t i o n  u n d e r  t h e  L a c e y  Act. A s  t h e  C o u r t  f i n d s  t h e  

r e g u l a t i o n s  u n a u t h o r i z e d ,  i t  is n o t  n e c e s s a r y  t o  r e a c h  t h e  

i s s u e s  o f  w h e t h e r  t h e  r e g u l a t i o n s  w e r e a r b i t r a r y  a n d  c a p r i c i o u  

o r  d i s c r i m i n a t o r y .  

i h e  C o u r t  affirms t h e  M a g i s t r a t e ' s  d i s m i s s a l  of  t h e  

i n f o r m a t i o n s  a g a i n s t  t h e  a p p e l l e e s .  

I T  IS  S O  ORDERED. 

DATED: J u n e  / 4 1985.  
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pff; 
EUGENE G</EYNCH . - -- 

U n i t e d  s$dtes D i s t r i c t  J u d g e  


