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CHEXENNEl-ARAPAHO TRIBES OF 
INDIANS OF OKLAHOMA et al. 

v. 

The UNITED STATES. 

NOS. 342-70, 343-70. 

United States Court of Claims. 

March 19, 1975. 

Indian tribes brought action against 
the United States to recover damages 
for alleged failure of United States to 
properly manage certain funds held in 
trust for the tribes. On tribe's motion 
for partial summary judgment and Unit- 
ed States' cross motion for summary 
judgment, the Court of Claims, Davis, J., 
held that where the evidence presented 
to the Court was not meaningfully wr- 
related to the ultimate issues-of breach 
of fiduciary duty, the court would rule 
on several specific points and return the 
case to the trial division for further pro- 
ceedings. 

So ordered. 
Nichols, J., concurred with opinion. 

1. Courts -462 
Where United States agreed to ac- 

cept Indian tribe as representative of 
confederated band of tribes as test plain- 
tiff in action challenging Government's 
performance of its fiduciary duties as 
trustees of funds belonging to Indian 
tribes, United States waived its initial 
opposition to such representation. 

2. United States -105 
Funds appropriated to Indians to 

satisfy judgments of Indians Claims 
Commission or Court of Claims as well 
as funds produced by tribal activities 
are, when kept in Treasury, held in trust 
for the Indians. 

3. United States -110 
Four percent interest attainable by 

retaining funds held in trust in Treasury 
for Indians is a floor rather than a ceil- 
ing. 25 U.S.C.A. $5 161a, 161b. 

4. United States -105, 113 
Fiduciary duty which United States 

undertook with respect to funds held in 
trust for Indian tribes includes obliga- 
tion to maximize trust income by pru- 
dent investment and trustee had burden 
of proof to justify less than maximum 
return. 2.5 U.S.C.A. IjIj 160, 161a. 

5. United States -105 
As trustee for funds of Indian 

tribes, United States has duty to keep 
informed so that when previously proper 
investment becomes improper, perhaps 
because of opportunity for better and 
equally safe investment elsewhere, funds 
can be reinvested. 25 U.S.C.A. Ij 160. 

6. TN& -217.1 
When trustee has reasonable time in 

which to make initial investment or rein- 
vest, he becomes liable for breach of 
trust if that reasonable time is exceeded. 

7. United S t a b  -105 
In determining whether United 

States breached fiduciary duty to Indian 
tribes by failing to obtain adequate re- 
turn on money held in trust for tribes, in 
assessing return available outside of 
Treasury, considerations include availa- 
bility of eligible investments through 
secondary markets as well as directly 
from issuer and length of time which i t  
would have been reasonable for United 
States to make funds available for in- 
vestment, to make actual investments, 
and to reinvest where appropriate. 25 
U.S.C.A. Ij 160. 

8. United States -105 
United States could not escape lia- 

bility for breach of fiduciary duty to 
properly manage funds held in trust for 
Indian tribes by showing that agency of 
government other than Bureau of Indian 
Affairs was responsible for mismanage- 
ment of funds. 

9. United States -105 
Where funds held by United States 

in trust for Indians were invested a t  
rates less than maximum available, ques- 
tion whether United States breached its 
fiduciary duty to Indian tribes by not 
making switch in investments would be 
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determined by standard of man of ordi- 
nary prudence dealing with his own 
property. 25 U.S.C.A. (is 160, 161a. 

10. United States -105 
In determining whether United 

States mismanaged funds held in trust 
for Indian tribes, claimed liquidity needs 
of tribe should be considered in light of 
actual history of tribes' funds in absence 
of showing by United States specific im- 
mediate budgetary commitments by the 
tribes. 

11. United States -105 
Funds held in trust by United States 

for Indian tribes were eligible for invest- 
ment as public debt obligations of Unit- 
ed States and securities guaranteed by 
United States. 25 U.S.C.A. 5 162a. 

12. United States -105 
United States was duty bound to 

make maximum productive investment 
of funds held in trust for Indian tribe 
unless and until specifically told not to 
by tribe, and until United States also 
made independent judgment that tribe's 
request was its own best interests. 

13. United States -105 
In acting as trustee of funds for 

Indian tribes, United States would be 
held to strict standard of fiduciary duty, 
and thus, if eligible investments were 
available at higher yields, United States 
would be liable to tribes for difference 
between what interest United States 
paid for funds and maximum funds 
could have legally and practically earned 
as properly invested outside. 25 U.S. 
C.A. (is 160, 161a. 

14. United States -113 
Where there were outside invest- 

ments available which would have yield- 
ed some substantial return on interest 
accumulated by money held by Treasury 
in trust for Indian tribes, United States 
was liable for lost profits on such inter- 
est. 25 U.S.C.A. (i 161a. 

15. United States -105 
Bureau of Indian Affairs had au- 

thority to invest funds held in trust for 
Indian tribes in government guaranteed 

securities of certain agencies, including 
Home Owners' Loan Corporation and 
Federal Fann Mortgage Corporation. 25 
U.S.C.A. (i 162a. 

16. Courts -470 
Where evidence before Court of 

Claims was not meaningfully correlated 
to ultimate issues of case, Court would 
deny summary judgment, but decide sev- 
eral specific points and remand case to 
trial division for further proceedings. 
Court of Claims Rules, rules 101(e), 
131(c)(2), 28 U.S.C.A. 

Pierre J. LaForce, Washington, D. C., 
for plaintiffs. 

I. S. Weissbrodt, Washington, D. C., 
attorney of record for the Confederated 
Tribes of the Colville Reservation, and 
others; Weissbrodt & Weissbrodt, Ruth 
Duhl and Howard L. Sribnick, Wash- 
ington, D. C., of counsel. 

Glen A. Wilkinson, Washington, D. C., 
attorney of record for Cheyenne-Arapa- 
ho Tribes of Indians, and others; Wilkin- 
son, Cragun & Barker, E. Foster De- 
Reitzes, Angelo A. Iadarola, fiances L. 
Horn, and Charles H. Gibbs, Jr., Wash- 
ington, D. C., of counsel. 

Herbert Pittle, Washington, D. C., 
with whom was Asst. Atty. Gen., Wal- 
lace H. Johnson, for defendant. 

Before DAVIS, NICHOLS, and KUN- 
ZIG, Judges. 

ON PLAINTIFFS' MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
AND DEFENDANT'S CROSS-MOTION 
FOR SUMMARY JUDGMENT 

DAVIS, Judge. 

[I] These consolidated cases, before 
us on cross-motions for summary judg- 
ment as to liability, challenge the 
Government's performance of its fiduci- 
ary duties as trustee of funds belonging 
to various Indian tribes. The suits are 
brought on behalf of a number of tribes 
either for themselves or as representa- 
tives of large or aboriginal groups, but 
for the purpose of these motions the par- 
ties have agreed that two tribes for each 
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suit will be considered representative 
"test plaintiffs." No. 342-70 challenges 
the Government's management of judg- 
ment funds in the Treasury belonging to 
plaintiffs Southern Ute Tribe and South- 
ern Ute Tribe as representative of the 
Confederated Bands of Ute Indians.' 
No. 343-70 challenges defendant's con- 
duct with respect to other trust funds of 
plaintiffs Southern Ute Tribe and Hoopa 
Valley Tribe. 

trustee has undertaken an obligation "of 
the highest responsibility and trust," 
Seneca Nation of Indians v. United 
States, 173 Ct.CI. 917, 925 (1965), an obli- 
gation doubly strict when the defendant, 
by retaining Indian moneys in the Trea- 
sury, in effect borrows those funds. Me- 
nominee Tribe of Indians V. United 
States, supra, 59 F.Supp. at 140, 102 
Ct.Cl. a t  562; see Navajo Tribe of Indi- 
ans v. United States, 364 F.2d 320, 324, 
176 Ct.CI. 502, 507-08 (1966); Menomi- 

[2] Both petitions allege that defend- nee Tribe of Indians v. United States, 
ant  breached its fiduciary duties in the 101 Ct.CI. (1944)- We have 
care of plaintiffs' funds by not making also held that because the united states 
the funds productive not investing in effect imposes trust status on the In- 
moneys ready for investment and also by dian funds, our jurisdiction to review 
delay in making funds available for in- discretionary acts of the Secretaries of 
vestment), by not maximizing the pro- the Interior and of the Treasury in ad- 
ductivity of funds, and using the ministering the trust is broad enough to 
funds to its own benefit and to the detri- cover the types of claims made here. 
ment of the tribes. I t  is clear from past Se, United States v. Seminole Nation, 
opinions of this court and Of the Su- 173 F.Supp. 784, 789-90, 146 Ct.Cl. 171, 
preme and from the actions of 179-80 (1959); Ij 24 of the Indian Claims 
both Con€Tess and the Executive Commission Act, 60 Stat. 1049, 1055, 28 
Branch, that funds appropriated to Indi- U.S.C. Ij 1505. 
am to satisfy judgments of the Indian 
Claims Commission or of this court, as Test plaintiff Southern Ute Tribe is 
well as funds produced by tribal activi- (or was during the relevant period) the 
ties, are, when kept in the Treasury, held beneficial owner of two judgment fund 
in trust for the Indians. See United accounts, a proceeds of labor account: a 
States v. Mason, 412 U.S. 391, 398, 93 fourth principal account and five interest 
S.Ct 2202, 37 L.Ed.2d 22 (1973); Semi- accounts held in the Treasury. The bal- 
nole Nation v. United States, 316 U.S. anma in the accounts a t  times totaled 
286, 296-97, 62 S.Ct. 1049, 86 L.M. 1480 several million dollars. Even larger 
(1942); Menominee Tribe of Indians v. amounts were held in the accounts of the 
United States, 59 F-Supp. 137, 102 Ct.CI. Consolidated Ute Tribes, represented 
555, 562 (1945); 10 Cong.Rec. 214 (1880) here by the Southern Utes. The Hoopa 
(statement of Senator Edmunds); S.Rep. Valley Tribe was the owner of a pro- 
No.1396, 70th Cong., 2d Sess. 1-2 (1929) ceeds of labor account, the balance of 
(letter from Sec'ty of the Interior West); which never fell below $1,000,000 from 
34 0p.Atty.Gen. 439, 442 (1925). We ,July 1964 to early 1970, and which a t  
have ruled that the United States as times held as much as $3,000,000, and an 

1. The Confederated Bands of Ute Indians is an 
aboriginal grouping of Indians which exists for 
litigation purposes only. The Southern Ute 
Tribe is a constitutent of the group and eligible 
to share in awards to the Confederated Bands, 
see 25 U.S.C. § 676a (1970). Earlier in this 
litigation, defendant opposed the representa- 
tion of the Confederated Bands by the South- 
em Utes. We hold that, by agreeing to accept 
the Southern Utes as a representative of the 
Confederated Bands as a test plaintiff, after 
our earlier refusal to dismiss the representa- 
tive claim, defendant has waived its initial op- 

position to this representation. See Trial 
Judge's Memorandum of Jan. 24, 1972 and the 
court's order of Sept. 29, 1972. 

2. A proceeds of labor account holds "All mis- 
cellaneous revenues derived from Indian reser- 
vations, agencies, and schools * * * and 
not the result of the labor of any member of 
such tribe. * * * " 25 U.S.C. § 155 (1970). 
Since 1930, money held in the Treasury in pro- 
ceeds of labor accounts has earned four per- 
cent simple interest. 25 U.S.C. § 16lb (1970). 
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interest account to which interest on the the limit of the Government's power, 
proceeds of labor account was credited. plaintiffs' claim, which does not attack 

the statutes, would have to fail. 
When Congress, in the exercise of its 

power over the Indians, determined by However, holding the money in the 

statute and by treaty to hold funds due is only one of defendant's stat- 
the tribes in trust rather than immedi- U ~ T  alternatives. Until 1880, tribal 

distributing them to the Indians, i t  funds, rather than being deposited in the 
also developed a series of investment Tmury* were required law be 
policies for those funds. We are not i n v ~ t e d ,  usually a t  a minimum rate of 

f w d  here with a claim that Congress return of 55%. See Act of January 9, 
breached its trust duties under the Con- 1837, ch. 1, 5 Stat. 135, R.S. 5 2096; Act 
stitution or treaties. See Menominee O* September lg41, ch. 25, 5 Stat. 
~ r i b e  of Indians v. United States, 101 465, R.S- 5 3659. Because of defaults on 

Ct.Cl. 10, 21 (1944); compare Navajo some bonds in which the Secretary of 

~ r i b e  of Indians v. United States, No. Interior had invested and due to de- 
25649 (ct .~] . ,  filed May 28, 1969) (al- clining interest rates, C o n ~ s s  provided 

leg& violation of Fifth Amendment in the Act ch- 41, 21 
statutory provision for lower rate of in- Stat. 70, for the holding of moneys in 

terest on Indian funds than on other the Treasury and P a p e n t  of interest as 

trust fun&). Rather, plaintiffs urge an alternative b investment when the 

that the B~~~~~ of Indian Affairs has Secretary of Interior "is of the opinion 

not properly used the tools Congress pro- that the best interests of the Indians will 
vided in order to meet the Government's be promoted by such deposits, in lieu of 
fiduciary obligation. investments." See 10 Cong.Rec. 213-15, 

720 (1880); S.Rep.No.186, 46th Cong., 2d 
The statutory scheme is that Indian Sess. 1-2 (1880); F. Cohen, Handbook of 

trust funds deposited in the Treasury are Federal Indian Law 105 n. 210 (1942). 
to  earn interest a t  the rate provided in Interest on Indian trust funds, where no 
the appropriate treaty or appropriations rate was specified by the law or treaty 
bill, and that if no interest rate is speci- setting up the fund, was set at four per- 
fied, the funds are to earn four percent cent by the Act of Feb. 12, 1929, ch. 178, 
simple interest per year. 25 U.S.C. 45 Stat. 1164. In 1918, Congress clari- 
$9 161a, 161b (1970). In Menominee fied and limited the Secretary's power to 
Tribe of Indians v. United States, 97 invest rather than hold Indian funds by 
Ct.Cl. 158, 1Gb-@i (1942), the court held providing that the Secretary could with- 
that this provision prohibited the Trea- draw Indian funds from the Treasury 
sury from paying interest on the interest and place them in banks where such 
earned by funds on deposit. Cf. Peoria banks paid a higher rate of interest than 
Tribe of Indians v. United States, 390 the Treasury was obligated to give,' and 
U.S. 468, 473 n. 6, 88 S.Ct. 1137, 20 he could also invest the funds "for the 
L.Fd.2d 39 (1968). Accordingly, the vari- best interest of the Indians" in "any 
ous interest funds owned by plaintiffs, public-debt obligations of the United 
when held in the Treasury, are totally States and in any bonds, notes, or other 
unproductive. Defendant has in fact obligations which are unconditionally 
paid four percent simple interest on guaranteed as to both interest and prin- 
plaintiffs' other funds: and if this were cipal by the United States."S ~ c t  of 
3. In one account of one of the test plaintiffs, the extent funds deposited exceed deposits in- 

5% interest was paid. sured under the Federal Deposit Insurance 
Act. 25 U.S.C. $ 162a (1970). 

4. Funds may be placed in commercial banks 
only when such banks provide either a bond or 
collateral in the form of United States public- 
debt obligations or "other obligations which 
are unconditionally guaranteed as to both in- 
terest and principal by the United States" to 

5. The most complete recent listing of bonds 
and notes eligible for investment under this 
provision is found in the opinion of the Associ- 
ate Solicitor, Indian Affairs, dated May 3, 
1968, Defendant's Exhibit 50. 
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May 25, 1918, ch. 86, 28, 40 Stat. 591, 
as amended by Act of June 24, 1938, ch. 
648, § 1, 52 Stat. 1037, codified at 25 
U.S.C. § 16% (1970). 

[3] I t  is therefore legally possible, de- 
pending on the state of the market, for 
the Secretary, by investing rather than 
holding Indian funds, to provide the In- 
dians with more than 4 percent simple 
interest. Because the investments are 
required by statute to be either heavily 
collateralized (in the ease of bank depos- 
its) or guaranteed by the Government, 
safety is not an issue. Moreover, be- 
cause of the existence of a secondary 
market in many of the permitted invest- 
ments (e. g. Treasury bills, Federal 
Home Loan Bank Board notes, Federal 
Intermediate Credit Bank notes, etc.), 
sudden requirements for cash do not 
present major obstacles to these types of 
in~estments .~ The four percent attain- 
able by retaining the funds in the Trea- 
sury is, as another court has stated, a 
floor rather than a ceiling. Manchester 
Band of Pomo Indians, Inc. v. United 
States, 363 F.Supp. 1238, 1- (N.D. 
Ca1.1973). 

[4-6] The fiduciary duty which the 
United States undertook with respect to 
these funds includes the "obligation to 
maximize the trust income by prudent 
investment," and the trustee has the 
burden of proof to justify less than a 
maximum return. See Blankenship v. 
Boyle, 329 F.Supp. 1089, 1096 (D.D.C. 
1971). See also Restatement of Trusts 
2d 5 181 (1959). A corollary duty is the 
mponsibility to keep informed so that 
when a previously proper investment be- 
comes improper, perhaps because of the 
opportunity for better (and equally safe) 
investment elsewhere, funds can be rein- 
vested. While the trustee has a reasona- 
ble time in which to make the initial 

6. It is unclear whether the Treasury, through 
which defendant now purchases securities, can 
or does act as a broker for secondary market 
purchases. However, we find nothing in the 
statutes or legislative history to indicate that 
defendant may not purchase or sell eligible 
securities in the secondary market when doing 
so would enhance yield or iiquidity. If the 

investment or to reinvest, he becomes 
liable for a breach of trust if that rea- 
sonable time is exceeded. Restatement 
of Trusts 2d §§ 231 and comm. b, 181 
and comm. c (1959). 

This is the general law governing the 
Government's duty and responsibility to- 
ward the Indian funds involved in this 
case. The reaI problem arises when we 
attempt, on these cross-motions for sum- 
mary judgment, to decide precisely to 
what extent there was in these cases a 
breach of those obligations. The essence 
of plaintiffs' assertions is that defendant 
failed to make their trust funds as pro- 
ductive as legally and practically possi- 
ble. But the method the parties have 
chosen to present to the court this com- 
plicated question makes i t  wellnigh im- 
possible to give any definitive answer a t  
this time. The motions for summary 
judgment are accompanied by great 
masses of documentary materials which 
the parties have mechanically collated 
but which they have not meaningfully 
correlated to the ultimate issues of 
breach of fiduciary duty. The court was 
left to wander and wallow, for itself, in 
this morass of documentation without 
helpful guidance, sorting out, agreement 
of the parties on specified segments of 
the evidence, or precise findings. More- 
over, we were told a t  the bar that the 
litigants did not consult the trial judge 
to determine whether he felt that i t  was 
appropriate to dump the entire problem 
in the court's lap or whether he could 
simplify and .speed the process of deter- 
mination by a full or partial trial on 
liability. In these circumstances and in 
a matter of this magnitude and complex- 
ity, we think that i t  was inappropriate to 
use the mechanism of  summary judg- 
ment, in the gross form in which the 
parties availed themselves of that proce- 
dure, as the primary means of initial de- 

Treasury cannot act for defendant in that mar- 
ket, 25 U.S.C. $ 160 (giving the Treasury cus- 
tody over Indian securities), which was enact- 
ed solely as a housekeeping measure after an 
Interior Department fire, 10 Cong.Rec. 720 
(1880), does not preclude u s  of a commercial 
broker where fees are reasonable. See 4 
Cong.Rec. 617, 638. 881, 1394 (1876). 
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termination. Nevertheless, now that the 
motions are before us and have been ar- 
gued and considered, we shall not delay 
the proceedings by simply returning the 
case to the trial division without any 
decision. We shall, instead, make use of 
our Rule 101(e) which permits us to de- 
cide that certain material facts are not 
substantially controverted and to decide 
those subordinate legal issues we can de- 
brmine on the present record. 

For these reasons, we have concluded 
that we are in no position a t  this time 
and on the present record to give a com- 
plete answer, although we can decide 
several specific points (to be listed infra). 
There must be further proceedings in the 
trial division which will refine exactly 
what the Government should have done. 
We shall leave to the trial judge the 
determination of the maximum return 
available during the period at issue,' of 
the reasonable periods the Government 
had to consider what to do and then to 
do it, and of the various defenses and 
argument defendant may raise (except 
those we reject in this opinion). 

17-101 In assessing the return availa- 
ble outside of the Treasury, both in the 
earlier segment of the period and later, 
the trial judge should take into account 
the availability of eligible investments 

7. Obviously, there will not be one maximum 
for the entire period, nor for all lengths of 
investments. The trial judge may wish either 
to fix a maximum yield for each of several 
terms of investment for each of several small- 
er periods of time, or to determine for which 
periods and for how long funds were available 
and then find the maximum only for those 
periods and terms. In the absence of any sug- 
gestion by the parties how a maximum is to be 
determined, either method suggested above, or 
some other appropriate system, appears p rop  
er. 

8. While most of the actions complained of in 
this suit were those of the Bureau of .Indian 
Affairs, defendant cannot escape responsibility 
merely by showing that another department of 
the government, e. g. the Treasury or the Of- 
fice of Management and Budget, caused any 
needless delay or mismanagement. See Giglio 
v. United States, 405 U.S. 150, 154, 92 S.Ct. 
763,31 L.Ed.2d 104 (1972) (one part of govern- 
ment responsible for promises of another). 

through the secondary markets as well 
as directly from the issuer. He* will, in 
addition, have to decide the length of 
time within which i t  would have been 
reasonable for defendant to make funds 
available for investment, to make actual 
investments, and to reinvest where ap- 
propriate? As to funds which were in- 
vested, but a t  rates less than those found 
by the trial judge to be the maximum 
available, the trial judge will have to 
determine whether defendant breached 
its duties by not making a switch in 
investments which would have been 
made by "a man of ordinary prudence 
* * * in dealing with his own proper- 
t ~ . " ~  Restatement of Trusts 2d § 174 
(1959). 

[11] There are, as already indicated, 
several specific points on which we can 
now rule definitively. We have already 
pointed out (note 5, supra) that the Asso- 
ciate Solicitor of the Interior Depart- 
ment has listed the bonds and notes eli- 
gible for investment as public-debt obli- 
gations of the United States and securi- 
ties guaranteed by the United States. 
Since defendant does not contest the cor- 
rectness of its own attorney's opinion, 
we hold that at least twelve of the obli- 
gations listed by him must be considered 
legal alternate investments for trust 
f unds.1° 

9. In fixing damages, it will be necessary for 
the trial judge to make some determination as 
to the tenn for which funds were available for 
investment. In the absence of a showing by 
defendant of specific immediate budgetary 
commitments by the tribes, claimed liquidity 
needs should be considered in the tight of the 
actual history of the tribes' funds. See Blank- 
enship v. Boyle, 329 F.Supp. 1089, I096 (D.D. 
C.1971). 

10. These twelve are as follows: 
1. Export-Import Bank participation certifi- 

cates. 
2. Federal National Mortgage Association 

participation certificates issued pursuant 
to 12 U.S.C. 5 1717(c) (1964), as amended 
(SUPP. 11, 1965-66). 

3. All other obligations, participations, or 
other instruments of the Federal National 
Mortgage Association by authorization in 
12 U.S.C. 5 1723c (1964). . 

4. Debentures of the Federal Housing Ad- 
ministration issued pursuant to 12 U.S.C. 
$ 171qd). 
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1123 Secondly, defendant says that 
any f a i l p  in productivity was due to its 
policy of consulting the Indians before 
investing and the plaintiffs' failure to 
respond to its requests for advice. Our 
ruling ia that while such consultation 
may have been a useful part of defend- 
ant's overall policy to make the Indians 
ready for dissolution of trust status, the 
Government was duty bound to make 
the maximum productive investment un- 
less and until specifically told not to do 
so by a tribe and until defendant also 
made an independent judgment that the 
tribe's request was in its own best inter- 
est. We find no evidence in the present 
record of such requests in the case of 
any of the test plaintiffs. 

Third, defendant argues that more 
productive investments were not availa- 
ble during the earlier part of the period. 
Defendant has stipulated to the contrary 
a t  least from May 10, 1965 onward, see 
Joint Stipulation of Facts No. I, paras. 
9-20, so that the only period for which 
plaintiffs are claiming about which there 
may be disagreement on this issue is 
July 1, 1964 to May 10, 1965. If defend- 
ant continues to press this point, the 
matter of the availability of more pro- 
ductive returns in the earlier segment of 
the period in suit should be gone into 
further. 

1131 Fourth, on those funds which de- 
fendant in effect borrowed from plain- 
tiffs by retaining them in the Treasury, 
we hold defendant to a strict standard of 
fiduciary duty-if eligible investments 

5. Farm loan bonds issued by federal land 
banks, 12 U.S.C. 5 941. 

6. Obligations of the Federal Home Loan 
Banks, 12 U.S.C. 5 1435. 

7. Debentures of the Federal Intermediate 
Credit banks, 12 U.S.C. 1 1045. 

8. Debentures of the banks for cooperatives, 
12 U.S.C. rj 1134m. 

9. Bonds, notes, and other evidences of in- 
debtedness of the Tennessee Valley Au- 
thority, by authorization in 16 U.S.C. 
g 83111-4. 

10. Notes guaranteed as to principal and in- 
terest by the Small Business Administra- 
tion pursuant to 15 U.S.C. § 683(b). 

11. Bonds issued by local housing authorities 
secured by annual contributions contracts 
with the United States. 

were available a t  higher yields, defend- 
ant will be liable to plaintiffs for the 
difference between what interest de- 
fendant paid for the funds and the maxi- 
mum the funds could have legally and 
practically earned if properly invested 
outside. 

Fifth, we find that, except possibly for 
the earliest period, there were in fact, a t  
all relevant times, proper sources of in- 
vestment outside the Treasury which 
would have yielded higher returns than 
4%. As already indicated, we do not de- 
termine the length of the reasonable 
periods in which the Government should 
have acted or the validity of its possible 
excuses, if any, for failing to .act a t  all 
or in due time (other than those dealt 
with in this opinion). 

1141 Sixth is the problem of the in- 
terest accounts on which no interest was 
paid a t  all. Defendant's own exhibits 
show that as early as 1963 the unproduc- 
tive interest funds of both the Cheme- 
huevi and Noh tribes were withdrawn 
from the Treasury to earn interest in 
commercial ba+a policy defendant 
encouraged. See Defendant's Exhibit 
50. Since defendant had available a t  all 
relevant times outside investments which 
would have yielded some substantial re- 
turn, we hold that the Government is 
liable for lost profits on those interest 
accounts. 

1151 Finally, in determining the max- 
imum rates available, the trial judge will 
disregard the advice the Bureau of Indi- 
an Affairs received from the Office of 

12. Bonds or notes of local housing and ur- 
ban renewal authorities secured by a con- 
tract or requisition agreement with the 
United States. 

The Associate Solicitor's opinion also mentions 
several types of commercial paper backed by 
United States insurance and loan guarantees, 
the purchase of which would appear to require 
participation in the substantive activity under- 
lying the obligation (e. g., shipbuilding) and 
which may not, therefore, be proper invest- 
ments. Plaintiffs, on remand, will be free to 
prove that these or any other securities are 
proper investments under section 162a, but de- 
fendant will be held to have admitted that the 
twelve types of securities listed above are 
proper. 
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Management and Budget (OMB) that i t  
might not invest in Governmenbguaran- 
teed securities of certain agencies. That 
advice was based on internal accounting 
policies of the OMB, and was in clear 
derogation of defendant's statutory right 
to invest in those securities," a right rec- 
ognized by the Department of the Interi- 
or at least since 1966, but disregarded in 
the face of OMB pressure. L k  Defend- 
ant's Exhibits 13, 13A, 4, 5; Plaintiff's 
Exhibit 1. 

[16] On these grounds, we make un- 
der Rule 101(e) the orders specified 
above and return the case to the trial 
division for further proceedings under 
and consistent with this opinion, see Rule 
101(e) and Rule 131(c)(2). 

NICHOLS, Judge (concurring): 
I concur in Judge Davis' opinion. I 

would like, however, to  stress, even more 
strongly than he does, the utter inappro- 
priateness of invoking our summary 
judgment procedure in this case at this 
juncture, with the hope that no one will 
copy plaintiffs' measures in future cases. 

In my opinion, the procedure in Trans 
Ocean Van Service v. United States, 426 
F.2d 329, 192 Ct.Cl. 75 (1970), after Rule 
131(c) proceedings 470 F.2d 604, 200 
Ct.Cl. 122 (1972) shows how, within the 
present Rules, a multiplicity of separate 
claims can be handled even though they 
involve a complex cross entangling of 
numerous legal and factual issues, as I 
think these claims do. 

I went to the oral argument in this 
case, after spending much time with the 
briefs and record, in a state of utter 

11. The legislative history of 25 U.S.C. cj 162a 
plainly shows that the statute was designed to 
allow investment in precisely those types of 
agencies, e. g., the Home Owners' Loan Corpo- 
ration and the Federal Fann Mortgage Corpo- 

perplexity as to what useful action we 
could possibly be expected to take. I 
asked plaintiffs for a draft order in 
hopes of getting light as to this. With 
his greater wisdom, Judge Davis has 
managed to salvage something of value 
out of an exercise I expected to be a 
total loss. 

In general, a judgment is a pronounce- 
ment by the court as to the legal conse- 
quences of established facts. A roving 
pronouncement of the law supposedly 
applicable to a case, independent of the 
facts, is not a judgment of itself, and a 
motion for summary judgment is not an 
appropriate means of eliciting such a 
pronouncement, supposing i t  is appropri- 
ate for the court to make it. A motion , 

for summary judgment under Rule 
101(a) is not an appropriate means to use 
in good faith for eliciting a partially dis- 
positive order under Rule 101(e) even 
though, as here, such an order may 
sometimes be the result. The filing of a 
motion for summary judgment suspends 
the jurisdiction of the trial judge per 
Rule 14(bX2), whereas this case is, of all 
others, one where the services of a trial 
judge are most needed. At present, our 
clerk has no option to do anything with 
cross motions for summary judgment ex- 
cept to calendar them for argument be- 
fore a panel of judges. And finally, our 
trial division has many important func- 
tions besides conducting trials. For one 
thing, a pre-trial conference under Rule 
111 may be an appropriate means of set- 
tling on further procedural steps, and 
perhaps even avoiding a trial. Parties 
should consider the operational effect of 
the moves they make. 

ration, which the OMB memorandum disal- 
lowed, S.Rep.No.531, 75th Cong., 1st Sess. 2 
(1937); H.Rep.No.1192, 75th Cong., 1st Sess. 2 
(1937); S.Rep.No.1630, 74th Cong., 2d Sess. 2 
(1936). 


